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GOALS: I intend for this class to provide meaningfu l training for the practice of 
law relating to intellectual property, including lit igation, transactional practice, and 
advising and counseling clients. By the end of the course, you should: have a broad 
grasp of the principle doctrines, be keenly alert to the lawÕs many pitfal ls for the 
unwary, be conversant in the theoretical underpinnings and policy aims of IP law, and 
be aware of how a real-world panoply of expectations and value judgments fi lters IP 
lawÕs effects on people and industry.  

Compared to many other areas of law  you have studied, IP is a relatively new 
body of law Ð much of it extremely new  Ð and it is in a great state of fl ux. Its current 
relevance is compounded by the fact that it is at the center of the two great 
transformations of our age: globalization and cyberization. Therefore, it is particularly 
important that you be able to think about IP in its constantly evolving historical, societal, 
cultural, and polit ical context. For IP, pol icy arguments and theoretical perspectives are 
much more than mere academic curiosity. In a world of fi rst-impression cases, 
understanding policy and theory is essential.   

CLASS WEBSITE: Various materials and links are on the class website at: 
http:/ / w ww.eejlaw .com/ courses/ ip_08/  

MATERIALS:  The required textbook for this course is: 

Intel lectual Property in New  Technological Age, Revised Fourth Edition, 
by Mark Lemley, Peter S. Menell , and Robert P. M erges. Published 
July 25, 2007 by Aspen Publishers. ISBN: 0735569894  ISBN-13: 
9780735569898  

Compendium and Referenced Works (internet):  Additional materials that are 
part of the required reading w ill  be avai lable via links from the course website, in a 
section tit led ÒJohnsonÕs Intellectual Property Referenced Works for 2008,Ó or for free 
dow nload from the course website, in a section titled ÒJohnsonÕs Intellectual Property 
Compendium for 2008.Ó Materials may be added to these collections throughout the 
course. 

Other:  Certain other required materials may be handed out in class. In addition, 
materials may be placed on reserve in the l ibrary, including, possibly, audio, visual, and 
audiovisual works. Al so, you may be required to retrieve an occasional document from 
a proprietary online legal research service, such as Westlaw  or LexisNexis. 

Study Aids:  Beyond the required materials, you are encouraged to use any other 
materials you fi nd helpful or interesting, including, for instance, commercial outlines. 
The more you learn about intellectual property, the better. Commercial outl ines are a 
great way of gaining a basic understanding of the blackletter law in a subject. That being 
said, the best time to read such a secondary source is right at the beginning of the 
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semester. That way, you may give yourself a better foundation of knowledge for 
learning the material presented in the casebook and in class.  Reading a commercial 
outline as exam preparation for this class could be a waste of your time and mental 
energy. But itÕs up to you, of course, to judge for yourself.  If you do use study aids, I 
would appreciate your letting me know your experience w ith them Ð whether good or 
bad. 

ASSIGNED READING: In each class I w ill  announce the reading assignment for 
the next class meeting. 

I take care to craft  reading assignments so that they are not unduly burdensome. 
Because of this, I expect all students to actual ly do the reading and to be ready to discuss 
it, as doing so w ill  ensure healthy classroom dialog.  

How  should you tackle the reading? You could, of course, brief the cases, use a 
highlighter, make margin notes, or do any of a number of other things. And, of course, 
you should do what works for you. But the most important thing is to read the material 
w ith interest. If you do not have time to engage in your usual r itual of making the most 
of reading material, at least make sure that you read it w ith interest. ÒWi th interestÓ 
means you should be having thoughts going through your head such as, ÒMmmm, 
interesting!Ó ÒAh ha! That makes sense!Ó or ÒWhat is wrong w ith this judge?!?!?!Ó  

One way to approach the reading, suggested by Professor Scott Brewer of 
Harvard Law School, is to be aware of Òthe l iterary drama of the law,Ó that is, Òbe alert 
to the narratives of the hopes, aims, fears, aspirations and fr ustrations of the lit igants ÉÓ  
Behind every case there is a real story. The more you al low yourself to be absorbed into 
that story, the more you w il l get out of the case.  

Moreover, put yourself in the position of the judge and force yourself to confront 
the challenge of trying to interpret the law  in a way that is fair, unbiased, benefi cial for 
society, and true to statute and precedent. Using this kind of view point, you are bound 
to get something extra out of every case you read. 

GRADING:  Your grade w il l primarily be based on your exam performance. The 
exam is discussed below . Each exam w ill  be Òblind graded,Ó so that I w il l not know the 
identity of the student as I am grading his or her exam.  

Class participation w il l also count in calculating your grade. I may do this in one 
of a couple of ways. I may add or subtract from studentsÕ exam grades on a non-bl ind, 
discretionary basis, w ith the result forming your grade for the course. A lternatively, I 
may create a class-participation grading component on a non-blind discretionary basis, 
and then have that grade form a small portion, not exceeding approximately 10 percent, 
of the total grade for the course. Regardless of the method I use for factoring in class 
participation, I anticipate that some studentsÕ grades w ill  be increased upward, some 
studentsÕ grades w il l remain unchanged, and othersÕ may end up being adjusted 
dow nward.  

Reasons for a negative effect of class participation on the overal l course grade 
w ill  include exhibiting poor performance in the classroom, excessive absence, tardiness, 
and being unprepared for class.  

Please keep in mind that, despite the fact that class participation is graded, you 
should not worry unduly about the quality of your responses. As long as you do the 
reading and give it honest effo rt w hen speaking in class, you w il l not be marked down. 
Law  school, like all  other educational environments, is a place to learn, and that 
necessarily implies that it is a place to fumble and make mistakes. I do not ask questions 
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and conduct discussion as a way of judging you, I do it as a way of chal lenging you and 
helping everyone to learn. So put aside your fears and engage in the conversation. 

Depending on how the class evolves, I may give quizzes in class, and I may ask 
students do some minor oral presentations. None of these elements, if included, w ill  be 
unduly burdensome, but I am reserving the r ight so that we can vary the classroom 
experience. To the extent I include such elements in the course, studentsÕ performance 
w ill  fi gure into class-participation grading and, therefore, w ill  be a very minor part of 
any studentÕs overall  grade. Note that I plan to do at least one quiz near the beginning of 
the semester after we have done the blackletter review .  

COMMUNICATIONS:  My e-mail address is ejohnson@law .und.edu. Please 
note that I do not answer or discuss substantive questions through e-mail . Moreover, 
perhaps unl ike many students, I do not read e-mail on an hour-by-hour or even day-by-
day basis. I may not respond at al l to certain e-mailed questions, including those which 
ask for information which is clearly answered in this syl labus. If you miss class, please 
ask other students for information you may have missed, such as reading assignments. 
An y e-mail communications you do have w ith me should be prepared in a professional 
manner, including the use of a meaningful subject line. 

If you have any questions about the exam, please ask them in open class. In the 
aims of fairness, I do not discuss the exam on an ex parte basis. 

IN THE CLASSROOM:  Do not eat in class. Do not chew gum audibly or w ith 
your mouth open. Do nothing that might disrupt class or distract your fel low students. 

Your participation in classroom discussion should be meaningful and 
appropriate. Raise your hand to have a say in discussion w hen you have a comment that 
w ill  contribute to the experience of the class as a whole, or w hen you have a question, 
the clarif ication of w hich w ill benefi t the entire class. Your classroom participation 
should be appropriate Ð not too little, not too much. Everybody knows there are 
students who raise their hand too often and take up too much of the classÕs time.  Al l  of 
us also know  that there are people w ho sit passively and rarely, i f ever, contribute to 
classroom discussion. Take care that you do not fall into either extreme. 

If you cannot participate ful ly for a particular class, for w hatever reason (and 
thereÕs no need to tell  me w hy), please tell  me before class, in person, so that I can avoid 
calling on you. Reasonable requests of this sort w i ll not adversely affect your grade.  

Be aware that I plan to make an audio recording of each class meeting. These 
recordings are for my use, and, unfortunately, I w ill not be making them available 
during the semester for absent students. No one is permitted to make an audio or video 
recording of class w ithout my express, written permission.  

ABSENCES AND TARDINESS: I view attendance in class as an essential 
component of the educational experience, and therefore, superior performance on an 
examination cannot make up for insuffi cient attendance. Deficient attendance may result 
in a lower class-participation grade. Further, I reserve the right to not award a passing 
grade for a student w ith a seriously deficient record of timely attendance. 

That being said, an occasional absence or late arrival w il l not adversely affect 
your grade at all . But I do appreciate it if you e-mail me beforehand. If you w il l be late or 
absent, please let me know by e-mailing me before class, and please make sure you use 
this special e-mail  address: attendance@eejlaw .com. Please make sure the subject line of 
your e-mail is ÒIntellectual Property.Ó Note that I may not read any such attendance e-
mails until after al l classes conclude. My practice is to review attendance e-mails at the 
end of the semester when review ing attendance records and calculating class-
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participation grades. Please note that there is no need to tell  me w hy you w ill  be absent 
or late.  

Al so, if you are late, make sure you come up to me after class so that I can note 
your attendance. Otherw ise, you may be marked absent.  

If you are concerned about your attendance record, please talk to me. Of course, 
none of the foregoing supercedes the School of LawÕs or the UniversityÕs policies. 

WYPADKI:  The traditional method of exam preparation for students involves 
maki ng an outline of the course.  Because traditional legal pedagogy eschews using a 
textbook in lieu of a casebook, the outl ine fulfills the place of a textbook Ð providing a 
written explanation of the subject matter.   

Wi th the goal of saving time by reducing duplicative labor, I am providing the 
class w ith a chance to create an outl ine as a community Ð w hich weÕll cal l a Òwypadki .Ó  
The w ypadki  w il l be enabled w ith a w iki , the same web application that is behind 
Wi ki pedia, the online encyclopedia that is authored and edited by its readership. Only 
members of the class w ill be able to contribute to the w ypadki , and each addition, edit, 
and deletion w ill be tagged w ith the name of the contributing class member. I intend to 
allow students broad latitude in creating the wypadki, though I w il l step in and provide 
guidance and restr ictions if necessary. On or after a certain announced date at the end of 
the semester, before the exam, I w ill  lock the wypadki. I w il l then have a chance to 
review  and alter it before leaving it in a final version.  Please note that I reserve the right 
to make any changes, deletions, and additions I deem appropriate, in my sole discretion, 
before or after locking the wypadki . The fi nal version w il l be made available for 
dow nload sometime before the exam, and copies w ill  be printed and distr ibuted to all 
students during the exam, discussed below, for use as a reference in draft ing an 
examination answer.   

Your contributions to the wypadki  must respect intellectual property law . Do not 
add copyr ighted material (regardless of licensing); limit your contributions to your own 
original ly authored material and material in the public domain, w hich includes court-
issued opinions. In maki ng a contribution to the w ypadki, you are certi fyi ng that the 
material you add is original and does not include the copyrighted content of others. 
Al so, by contributing, you are agreeing that the w ypadki and/ or any of your 
contributions to it may be used, copied, and/ or changed by your fellow students for this 
course and by others for any education- or learning-related endeavor approved by me or 
my designee. 

To contribute to the wypadki, you must register. In the past, some users have 
had technical problems w ith getting registered and logging on. Make sure you work out 
any problems early in the semester. If you wait until too late in the semester to try 
logging on, you may fi nd yourself in a situation w here you cannot make any 
contributions. For technical problems, please contact Mark Conway of the law  schoolÕs 
information technology staff . 

EXAMINATION:  I w i ll give a fi nal exam requiring written answers. You w il l 
have the choice of typing or handwriting your response.  

You w ill be al lowed to bring w ith you, into the exam, and to reference during the 
exam, a Òreference sheet,Ó consisting of a single 8.5-inch-by-11-inch sheet of paper, upon 
which you may write or print any information you w ish. If you have concerns about 
receiving a disability accommodation w ith regard to the reference sheet, please contact 
the Dean of Students offi ce. 
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In addition to the reference sheet, you w ill  be given a paper printout of the 
Intel lectual Property Wypadki  to reference during the exam. 

Other than the w ypadki and the reference sheet, no other informational or 
reference materials w il l be permitted, except as otherw ise permitted by the Dean of 
Students offi ce as an accommodation.   

The exam wil l consist of one or more open-ended questions call ing for w ritten 
essay responses to one or more hypothetical fact patterns. In addition, the exam may 
include directed response or Òshort answerÓ questions. You may also be asked to answer 
a ÒthemeÓ or ÒtheoreticalÓ style question, in w hich you w ill critique the law. In the case 
of a theoretical-style question, I w i ll  provide a fi ctional context for w riting your answer 
and perhaps a stance for you to take, such as, Ò[A  certain client] has asked you to write a 
letter to the editor of the New York Times arguing for [a certain change in the law ].Ó   

Be assured that I w ill  not use any essay questions that have been used on any 
other prior exam. As noted above, I w ill  not discuss the exam on an ex parte basis; any 
questions about the exam must be asked in open class. 

I may provide a more specifi c description of the examination at a later time. I 
have not taught Intel lectual Property before, but my old exams in other courses, 
specifi cally Patent Law, Trademarks, and Entertainment Law , may be quite useful to 
you in studyi ng for and thinking about the exam. My old exams can be found in the 
exam archive at eejlaw .com.  

SUBJECT MATTER TO BE COVERED: Topics I plan to cover are listed below. 
This l ist is subject to some adjustment.  

I. BLACKLETTER OVERVIEW 

II. THEORY AND POLICY 

III. COPYRIGHT 

1. Requirements 

2. Subject matter 

3. Ow nership and duration 

4. Infr ingement 

5. Defenses 

6. Digital copyi ng 

7. International aspects 

8. Remedies 

IV. M ORAL RIGHTS 

V. TRADE SECRET 

VI. PAT ENT 

1. Ut il ity 

2. Enablement 

3. Novelty and statutory bars 

4. Nonobviousness 

5. Subject matter 
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6. Infr ingement 

7. Defenses 

8. Ow nership 

9. Remedies 

10. Prosecution 

11. International aspects 

VII. DESIGN PAT ENT 

VIII. PLANT PAT ENT 

IX. PLANT VARIETY PROTECTION 

X. MASK WORK PROTECTION 

XI. VESSEL HULL PROTECTION 

XII. TRAD EM ARK 

1. Subject matter 

2. Distinctiveness 

3. Priority and ownership 

4. Prosecution and registration 

5. Infr ingement 

6. Dilution 

7. Defenses 

8. Remedies 

9.  International aspects 

XIII. DOMAIN NAM ES AND CYBERSQUATTING 

XIV. GEOGRAPHICAL DESIGNATIONS OF ORIGIN 

XV. RIGHT OF PUBLICITY 

XVI. M ISAPPROPRIATION 

XVII. CONTRACT AND IDEA SUBM ISSION 

XVIII. FEDERAL PREEM PTION 

 

FEEDBACK:  If you have feedback for me Ð suggestions, ideas, commendations, 
or crit icisms, please do not hesitate to tell  me in person or by e-mail. If sending 
something to me anonymously w ould make you feel more comfortable, then I invite you 
to do just that.  

Good luck. I hope you enjoy the course. 

 Ð EEJ 


