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|mmunities and the Firefighter's Rule; Federal
Torts Claims Act

Firefighter's Rule

1. Firefighter's Rule (Firemen'sRule): firefighters can®bring suit for injuries sugtained fighting
negligent fires, compensation of such professionds already reflects the ordinary risks of
negligently created firesinhaentin ther job, but arsonists can be sued by firefighters.

¥ inessence - aform of assumption of risk.

¥ therule aso addresses concern tha victims would be deterred from seeking assistance if
liabiltiy to firefighters was imposed on neggligent behavior which created the emergency.

¥ higtoric use - assumption of risk - precludeworks recovery for injuries onthejob and that the
modean trend to absorb assumption of risk into comparative fault argues for not precluding
some recovery culpable D's. Evolved out of theideatha an employee shouldnt be able to sue
thar employe and a servant shouldn'tbe able to suether master.

I mmunities

1. Charitable Immunity: historically immunefrom tort liability; immunity was judified as a
meansto protect thework charities do/ fundsshould not be diverted from the cause; the
restatement and many states have abolished charitable immunity because of liability insurance
and busness-like opeaation of large charities

1. Sdultzv. Roman Catholic Archdiocese of Newark: priest abused boy

1. Chaitable Immunity Statute: Saystha a bendficiary of the works of thecharity
cannotsuethecharity, buta strange to the charity can.

2. ISSUE: Whether the Charitable Immunity Act basaclaim by abendiciary of a
charitable inditution based on the charity® alleged negligence in hiring?

3. Finding an exceptionto charitable immunity here isin disfavor as amatter of
public policy

4. Thelegidature should condder the scopeof thelaw agan anditsintended
application

5. HOLDING: Unde theAct, thecharity is notliable for negligence. The court
called onthelegidature to modify thelaw

6. Doesn'tindudethe person who was negligent. He could still be sued.

1. Spousal Immunity: historically could not sue each other; many said suits would damage
marital harmony; mog states have eliminaed spousal immunity and those whoretain it have
limitationsonit; immunity is notapplied agang propeaty or economic torts. Some say tha
they could use this and sue each other to recover from theinsurance company if they werein an
accident.

2. Parent-Child Immunity: precludes tort actionsbtw parents and nonradult children; parent-
child immunity still existsin someform in many jurisdictions never been hdd to bar propaty
or econonic torts, butdoes precludeintentiond torts; some states have completely abolished it
but mog states have only partially abrogaed it; there isareluctance to have judicia review
ove acceptable parenting
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Governmental Immunity: Federal govanment has specifically retained immunity for certain
enumerated intentional torts, (IE: assault, batery, false imprisonment, false arrest, malicious
prosecution, libd, dande, misrepresentation, deceit, and interference w/ contract rights) except
in the case of acts or omissionsof investigaive or law enforcement officers resulting in claims
of assault, batery, false imprisonment, false arrest, abuse of process or maliciousprosecution.

Unde common law, immunities were complete and prevent tort suits agansg the gov®,
immunity for discretionay fundionsbut notministeria acts.
Thefedera govanment is also immunefrom claims based on strict liability.

1. Downsv. US FBI Agents (liability for actionsof FBI agents resulting in the death of
innoe@nt victims of an airplane hijacking)
1. Issuel: Istheactionadiscretionary fundion?

1. If thestandard here was for him to Gexercise judgnmentQ a hog of other
cases were wrongly decided

2. Immunized discretion indudes determinaionsmade by executives or
adminigtrators in establishing plans specifications or schedules of
opeaations Wheethereisroomfor policy judgnent and decision there
isdiscretion.

3. 28U.S.C.z 268(a) immunizes gov®employees formulating policy; FBI
agents were notinvolved in formulating pdicy; the hijacking policy had
already been formulated

2. Issue2: Did thetrial court err in finding O@onnorwas not negligent?

1. Yes, thaewas abdter aternaive; he should have continuel thewaiting
game; heviolated FBI policy and disregarded guidelines which resulted
in deaths

2. Theextent to which Gan actor will be excused for errorsin judgment
unde (emergency) circumstancesis qudified by training and experience
hemay have, or beexpected to have, in copingwith thedange or
emergency with which heis confronted.O

2. Discretionay fundions policy-making decision
3. Minigteria acts: gov®condud which implements or executes policy decisions

Federal Torts Claims Act

¥

K K K K K K K

Federal Torts Claims Act gives federa courts jurisdiction to hear actionsfor injury or loss of
propety, or persond injury or death caused by negligence or wrongful act or omission of any
employee of the Gov® while acting w/in the scopeof his office or employment, unde
circumstances where the US, if a private person, would beliable to the claimant in accordance
w/ thelaw of the place where the act or omission occurred(Downs).

Limited waiver of sovereign immunity

Mug file administrative claim first

Agency has 6 monthsto decide if denied, P may suein Fed. D. Ct.

Tort liability judged with reference to state law

If unde st. law, aprivate actor would have a duty

Condud mug have been doneby fed. employee within the scopeof employment

Exceptions based on type of condud or cause of action
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o Cannotsuewhen gov®is doing gov®things(discretionay duty)
o No gtrict liability Bmust prove nggligence

Special Issues in Rights of Action; Wrongful
Death, Survival Action, Loss of Consortium

Contents

¥

1 Specia Issuesin Rights of Action

1.1 Implied Rights of Action

1.2 BivensAction

o 1.3 Section1983actions

o 1.4 Wrondul Death, Survival Action, & Loss of Conrtium

o O

Special Issuesin Rights of Action

Implied Rights of Action

Tex. & Pac. Ry. Co. v. Rigshy

¥

¥
¥

Rigshy was employed by the RR as a switchman - hewas engaged in taking some "bad orde™
carsto the shopsto berepared. Rigsby rode thetop of oneof thecars - in order to set the
brakes and as hewas descending from thecar, hefell as a defect in oneof thehandholdsor
grab-ironstha formed the rungsof theladder, sugaining persond injuries.

Assumption of risk isadefense; no need to puttha in unlessthere is apossibility for a cause of
action (implied cause of action)

Strict liability

Courts decideto see an implied right of action; statute leaves it open

A disregard of the command of a statute is awrongful act, and where it results in damageto
oneof theclass for whos especialy bendfit the statute was enacted, therightto recover for
damages from the party in default isimplied.

ISSUE: Whether the defective condition of theladder was dueto D@ negligence isimmaterial,
since the statute imposes an absolute and unquaified duty to maintain the appliance in secure
condition.

The employee@ knowledgeof the defect does not bar his suit!

HOLDING: Strict liability Bthey were required to keep the appliance in a safe condition

J.I. Case Co. v. Borak

¥

Borak owned shares of stock in J.I. Case. Case's managers soughtto merge Case w/another
company ATC. Themerger could nat hgppen unless a certain percentage of Case's shareholders
approved it. Case's manage's sent a proxy solicitation to shareholders, Borak alleged the
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solicitation contained false statements and if notfor thefa se statements the shareholders would
not have agreed to the mergeand the merge negatively affected the value of Case's stock.
¥ D sued to block the merger because of false statements; managers solicited proxies so they
could vote amongg the shareholders.
¥ |ISSUE: Whehe Section 14(a) of thefederal securities exchangeact of 1934 creates a private
right of action onbehdf of those who suffer losses by virtue of condud that violatesiit.
¥ Makesit Qunlawful for any personEt o solicit or to permit the use of his name to solicit any
proxy or consent or authorization in respect of any securityEi n contravention of such rules and
regulationsas the Commission may prescribe as necessary or appropriate in the public interest
or for the protection of investorsO
o TheSEC implicitly allowed private right of action on behdf of those who suffered
losses by virtue of condud taht violated it.
o No specific reference to private right of action
o (protection of investorsOimplies availability of judicial relief where necessary
¥ Ctidentified a4 pat test designad to determine whether to infer aprivate right of actionfroma
statute
o Istheplaintiff oneof the class for whos bendfit the statute was enacted(Rigsby)?
o Isthereany indcation of legidative intent explicit or implicit to create such aremedy or
deny such aremedy?
Isit congstent with the pumpose of the legidature to imply such aremedy?
Isthe cause of action onetraditiondly relegaed by State Law?

Cannon v. University of Chicago (CB 364):

¥ Thequestion of theexistence of aprivaterightof actionis basicaly oneof statutory
condruction.

¥ QWhen Congress intendsprivate litigants to have a cause of action to suppot ther statutory
rights, thefar better course isfor it to specify as much when it creates those rights.

Touche Ross & Co. v. Redington (CB 364-65):

¥ Thesource of the Ps rights mug befound,if at al, in thesubgantive provisonsof the 1943
Act which they seek to enforce, not in thejurisdictiond provision.

¥ Court enphasized that generalized references to the @emedia purmpogsesOof the 1934Act will
notjudify reading a provision Gnore broadly than its languaye and the statutory scheme
reasonably permit.O

Bivens Action
Bivens v. Sxx Unknown Agents of Federal Bureau of Narcotics:

¥ 4th amendment provides tha theright of the people to be securein ther pesons houss,
papers, and effects, agang unreasonable searches and seizures, shdl notbeviolated. Tha
money damages are applicable, even thoughnot specifically stated in the Conditution.

¥ ISSUE: Whether violation of tha command by afederal agent acting unde color of his
authority gives rise to a cause of action for damages consequent uponhis unangitutiond
condud.
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¥ Itiswel settled that wherelegd rights have been invaded, and afederal statute providesfor a
gened rightto suefor such invasion, federal courts may use any available remedy to make
goodthewrongdone

¥ Thevery essence of civil liberty certainly condgstsin theright of every individud to claim the
protection of the laws, whenever hereceives an injury.

¥ HOLDING: It does. Having conduded tha his complaint states a cause of action unde 4th
Amend., court holdstha heis entitled to recover money damages for any injuries hehas
suffered as aresult of theagentsOviolation of the4th Amend.

¥ If somethingisimplied by the Congitution, the Court does not have to wait until Congress says
something

¥ TheConditutiontrumpsall!

Section 1983 ations

1. 42U.S.C. © 1983
2. Allowsafedera claim for someoneacting unde color of state law
1. Agang dtate policein federa court andin some cases, agasint private individuds who
are acting like state authorities
3. Implied rights of actionunde other Amendments (1E: 5th and 8th Amendments)

Wr ongful Death, Survival Action, & Loss of Consortium
Wrongful Death Action

Wrongiul death: pain and suffering suffered by personsclosely connected to victim
Pissuingfor loss suffered dueto thetortuoudy inflicted death of a close relative
Spoug, parents, and children are usudly permitted to bring theaction
Initially only could receive pecuniary losses
o Now can recover log suppot and other bendfits
¥ ProofProblems
o P mug provew/some degree of certainty thelosses suffered from thetortuousact
o Mug establish relevant time period for suppot, focuson the value of the suppot tha
would have been provided as well as value of log services
o Psneed to providefactud suppot for claim of damages not pure speculation
¥ Defenses
o P@&own fault (parent not supevising child) affects her recovery
o Thedeceased® own fault affects thewrongful desth her@ recovery

K K K K

Survival Actions

¥ Suwival action: pain and suffering suffered by victim broughtby the decedents estate (It is
wha they would have been able to bring had they survived).

¥ Likewrongful death actions created by statute

¥ A survival actionisthecontinuaion of the decedent® action againg the tortfeasor

Continues pre-existing claim

Actionis broughtby the administrator, executor, or persond rep of decedent( estate

Therep can recove any damages the decedent would have if lived

Also, any defenses tha could have been raised againg the decedent could beraised by

therep

O O O

o
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K K

w

Where D@ condud leadsto ingantaneousdeath of P, there is no survival action available to PG
estate

Does not need to cause death for a survival action

Pre-death injuries are the basis for theclaim

Survival actiontypically allows estate to recover decedentsOmedical expenses, logt wages, and
sometimes pan and suffering

Pog-desth are recoverable in wrongful death actions

Thereisnosurvival actionfor ingantaneousdeath

L oss of Consortium

¥

K K K K

Loss of conrtiumisaclaim from someonewho isrelated to (closely connected to) thedirect
victim of tortuouscondud where the victim doesn®die to recover thelog value of theservices
thevictim provided
Economic loss as well asintangibles such as companionship, comfort, and sexud services. Is
not an automatic recover Mug proveloss.
Statutes broaden wha and who can recover
All states now alow for spousl loss of consortium
Victimistill alive
Condud of theinitially injured party may affect recovery
o Wha aboutloss of parental consortium?
o Recent movement to expand it to parents and children
In some courtsit only applies where you can show pecuniary (money) losses.

5 doctrines wher e you don® haveto be physically injured:

K K K K K

Wrongful death
NIED

IHIED

Assault

False imprisonment

Externalities: costs to conduct bore by people outside of that conduct (i.e. RR causing harm from conduct to people outside
therailyard)

Internalize: cost absorbed by party causing the harm i.e. oil company moving petroleum in large single-hull tankers to save
money because old spill is less expensive than double-hull vessels; costs compensated by oil company for oil spill

Nelson v. Dolan : wrongful death action

¥

¥

noted that norecovery for mental suffering or bereavement or as a solace on accountof such
death
acause of action for an injury to apersond estate survives the desth of the person entitled to
the same
Wrongful Death Action
o Thedamagesrecoveable, thedispostion of the avails obtained, and the measure of
recovery in awrongful death action are all fixed by statute.
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o Thect. recently reaffirmed that damages on account of mental suffering or bereavement
or as a solace to thenext of kin on accountof the death are notrecoverable.

o Genera Rule: Where a statute has been judicially condrued and tha condruction has
not evoked an amendment, it will be presumed tha the L egidature has acquiesced in
the ct@ determination of itsintent.

¥ Decedent Nelson® Damages: Statute plainly limits arecovery to theloss suffered by a

decedent@ next of kin. It provides no basis uponwhich to recover a decedent(® own damages.

Survival Action: there's no action for indantaneousdesth.

¥ Estate Action: Whether the decedent( estate may recover for mental anguish a decedent
congioudy suffers by the apprehenson and fear of impending death prior to sudaining fatal
injury.

o Court haslongpermitted a decedent( estate to recover for the conssiousphyscal pan
and suffering the decedent endured after a negligently inflicted injury resulting in desth.

o Also haslongrecognized podinjury mental anguish as an element of damages
recoverable in persond injury actions

w

| ntentional Torts

Contents

¥ 1 Intentiond Torts
o 1.1 Gengadly
o) QAS&L”'[
I 1.2.1 Elements
1 1.2.2 Cases
Battery
I 1.3.1 Elements
1 1.3.2Cases
o 1.4 Fase Imprisonment
I 1.4.1 Elements
I 1.4.2 Cases
o 1.5 Outrage(l1ED)
I 1.5.1 Elements
I 15.2 Cases
o 1.6 Trespassto land
|
|
|

o 1

w

1.6.1 Elements
1.6.2 Statute of Limitations
I 1.6.3Cases
o 1.7 Trespassto chatels
I 1.7.1 Elements
I 1.7.2 Necessity (Distinguished from self-defense)
1 1.7.3Cases
o 1.8 Convasion
I 1.8.1 Elements
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I 1.8.2 Cases
o 1.9 Defenses

| ntentional Torts

Generally
(1) Act

¥ Volitiond movement
¥ Not reflex

(2) Intent: desire the result or knows to a substantial certainty that it will occur.

¥ Theconaption of intent differsfromtort to tort under the heading of "intentiond torts"
¥ Subgantial certainty or desire counts as intent andis subjective.
¥ Tranderred intent: applied to 5 intentiond torts: (1) Battery, (2) Assault, (3) False
Imprisonment, (4) Trespass to Chattel, and (5) Trespass to land. Does not trander to
Conveason.
o Personto person
o Torttotort
¥ Motiveisirrelevant, andis distinguished from intent.
o (Notetha whethe evidence of motive can beused at trial to establish intent or another
elementisaquestion for evidence law.)

(3) No issue of incompetence

¥ Children aswell asthementally ill, developmentally disabled, and demented can commit
intentiond torts

(4) Causation

¥ Actud
¥ Proximate
o (Causationiscondgdered in more depth unde the heading of negligence, but the same
coneepts apply)

(5) The Mistake Doctrine: if adefendant intends to do acts which would constitute atort, it is no defense that the defendant
mistakes, even reasonably, the identity of the property or person he acts upon or believes incorrectly thereis a privilege.

Assault
Anintentional creation of an immediate apprehension of a harmful or offensive touching
Elements

(1) Act
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(2) Intent

¥ Can beintent to effect an assault
¥ Theddendant mug desire or besubgantialy certain tha her action will cause the
apprehenson of immediate harmful or offensve contact.
o Orintentto effect abatery

(3) Causation
(4) Reasonable Apprehension of immediate harmful or offensive contact

Fear digtinguished from apprehenson--need not produce fear in thevictim.
Apprehengon--it is aboutto hgopen, and isimminent
Appaent ability sufficient
Wordsaoneare not sufficient
o Butwordscan negae theeffect of condud

K K K K

(5) Immediacy
Cases
Beach: unloaded gun

¥ Tha thepointing of agun in an angry and threatening manne, at a peson three or four rods
distant, who was ignorant whether thegunwas loaded or not, was an assault, thoughit should
appear that thegunwas notloaded, and tha it made no difference whether the gunwas sngppeal
or not

¥ Court hdd it was an assault even thoughhedidnt know if thegunwas loaded.

¥ Actioniscompengble

Brooker: D threatened telephone operator over phone

¥ An assault is an immediate apprehenson of offendve or harmful contact.
¥ Immediacy
o Inthiscase, it was notimmediate, butfuture.
o Thisthreat only promises a future injury and usudly gives ample oppotunity to provide
agang it, while an assault mug beresisted ontheingant
¥ Apprehenson/Fear
o There mug bejud and reasonable groundfor thefear; hence avain or idle threat is not
sufficient
o TheDQ@® threat was not of such nature or madeunder such circumstances asto puta
person of ordinary reason and firmnessin fear of bodily hurt
There has been reluctance onthelaw to give a cause of action for mere words
Wordsnever conditute an assault is atime honoed maxim because they can be
misundestood, thoughtessy spoken
o Fear isnotsufficient to establish apprehendon and it is not necessay to establish
apprehengon.

Vetter: crazy guy in vehicle next to her
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¥ Assault: an intentiond threat or attempt, coupled with appaent ability, to do bodly harm to

another, resulting in immediate apprehenson of badily ham. No bodly contact is necessary.

There was evidence of athreat

¥ wordscan conditute an assault if together with other acts or circumstances, they puttheother
in reasonable apprehenson of imminent harmful or offensve contact with his person

¥ here, theewasfear butthere was not apprehenson because there was no move towardsthe
vehicle tha cuases her to feel shewas going to beimminently harmed.

w

Wishnatsky: ND case (Office fight. Sued for battery saying Huey closed the door on him pushing him out of the office)

¥ Inorder tha acontact be offengve to areasonable sense of persond dignity, it mug beone
which would offend the ordinary person and as such onenotunduy sendtive asto his persond
dignity.

¥ It mug, therefore, bea contact which is unwarranted by the sodal usages prevalent at thetime
and place at which it isinflicted.

¥ Rudeand abruptcondud did notrise to thelevel of batery

¥ Theattorney's condud would not be offengve to areasonable sense of persond dignity

Battery

Anintentional infliction of aharmful or offensive touching of aperson.

Does not require intent to harm, only necessary D intend to cause either harmful or offensive contact
Elements

(1) Act

(2) Intent

¥ Can beintent to effect abattery
o orintentto effect an assault

(3) Causation-the defendant's voluntary action must be the direct or indirect legal cause of the harmful or offensive contact.
(4) Touching

¥ Can bedirect orindirect (e.g., setting something in motion, laying atrap)
o Touding of a personindudes anything connected to the person

(5) Harmful or Offensive
¥ Judgal by areasonable-person standard
¥ Theoffendve contact need not even physcally touch thebody.

¥ Thereisnorequirement tha thevictim becongiousof either the contact or its hamful or
offendve naure at thetime of theintruson.

(6) Issues
¥ "Eggddl plaintiff" rule
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o EX: Vosburg v. Putney-where a school boy playfully but withoutprivilege dightly kicks
a classmate withoutintending harm, heis responsble for the unexpected seriousillness
which resulted.

o EXx: Where aphyscian peforms a medical procedure withoutthe paient's consent.

Casss

Koffman (football coach tackling innocent football player)

¥ Gross neggligence: that degree of negligence which shows indifference to others as conditutes
an utter disregard of prudence amouning to a complete neglect of the safety of another.
o Mug shodk fair minded people
o Because reasonable personscould disagree onthisissue ajury issuewas presented, and
thetria court erred in holding tha, as a matter of law, the second amended motionfor
judgment was inadegquéde to state a claim for gross negligence.
¥ Assault: congsts of an act intended to cause either hamful or offensve contact with another
person or apprehenson of such contact, and that creates in that other person@mind a
reasonable apprehendgon of an imminent batery
¥ Battery: an unwanted touching which is nather consented to, excused, or judified
o No assault because there was no apprehenson of fear, butthere is abatery
o Thetrial court erred in holding the K offmansOsecond amended motion for judgment
was inaufficient as a matter of law to establish a claim for batery

Haeussler (neighborly confrontation over dog)

¥ when usng self defense, youmug not use more force than the ordinary person and what is
reasonably necessary to protect yourself
¥ RULE: Onewhoisin an altercation with another has therightto use such force as is necessary
to protect himself from bodily injury.
o Thequestion of theamountof force judifiable under the circumstances of a particular
case isonefor thetrier of fact.

Katko (spring gun)

¥ propeaty owners are not pemitted to use excessive force, induding force calculated to cause
death or great bodiy harm, to protect their propaty except to prevent the commission of
felonies of violence and where human lifeisin dange
¥ Theingrucionsexplained tha breaking and entering is notafelony of violence
¥ ISSUE: Whether an owne may protect persond propeaty in an unocupied boaded-up farm
hous agand trespassers and thieves by a spring gun capable of inflicting death or serious
injury.
¥ RULE: Thepossessor of land may nat arrangehis premises intentiondly so as to cause death or
seriousbodiy ham to atrespasser.
o Thepossessor may of course take some stepsto repd a trespasser.
o If heispresent, hemay use force to do so.
o If thetrespasser threatensharm to property only, the possessor would not be privileged
to use deadly force, he may not arrangehis premises so tha such force will beinflicted
by mechanical means
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Jones (took bite plate)- sexist case

¥ D owned anursing home. P worked for them. P was told tha her teeth were bad and that she
needed an uppe plate. DG volunteered to loan her $200for the dental expenses. Shortly after
getting the plate, she quit working for the Ds. They argued abouttheloan. Mr. F seized P and
Mrs. F grabbeal her face and extracted her uppe plate.

¥ Jury foundtha Ds committed assault and battery.

¥ Ctlowered punitive damages from $2,500 each D to $1,000each.

False Imprisonment

The intentional confinement, experienced or harmful, of aperson to a bounded area. Unlawfully acts to intentionally cause
confinement or restraint of the victim within a bounded area.

¥ Accidental confinement is notinlcuded and must be addressed unde negligence or strict
liability.

¥ Thevictim mug beaware of theconfinement at the time of therestraint.

¥ Psychological, physcal, and econonic injury occasioned by theimprisonment.

Elements
(1) Act (or omission)

¥ Failuretorelease
(2) Intent--can be transferred.
(3) Causation
(4) Confinement

¥  Sufficient methodsof confinement
o Phydcal bariers
o Phydca force
o Threats of force
I can bedirected at thevictim, her family, companions, or propaty
I therestraint tha results from not abandoning her propety congitutes
imprisonment.
I EX. victim detained on ayacht surroundel by water withoutaccess to rowbod.
o Invdid assertion of legd authority
¥ Inaifficient methodsof confinement
o Moral pressure
o Futurethreats
¥ Duration of confinement isirrelevant-but obvioudy, the amountof compensation received will
beafactor.

(5) Bounded area

¥ Movement mug belimited in all directions
¥ Any reasonable and reasonably knowable means of escape negates this element
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¥ Theboundd area cannotbetherest of theworld, but can be an entire state.

(6) Awareness of harm

¥ |If plaintiff isunhamed, butis aware of the confinement, this element is satisfied
¥ Likewise, if plaintiff isunavare of the confinement, butis harmed by the confinement, this
elementis satisfied

(7) Omissions

¥ Falseimprisonment can also result from a defendant's omission when thedefendant had alegd
duty to act.

Improper Assertion of Legal Authority(False Arrest)

¥ Unlawfully restraining avictimisaform of false imprisonment.
o Theactor makingthearrest mug beprivileged, i.e. police officer, private citizens of
cause.
Confinement tha is privileged is not unlawful.
False imprisonment requires tha the victim be consciousof the confinement at thetime
of imprisonment.

Casss

Fojtik : (forced into alcohol treatment) - other sexist case

¥ Elements of false imprisonment:
o willful deentionby D,
o withoutconsent of thedetainee, and
I conentisinvdid when theactionisillegd (IE: Duding hypowith Erin Burr
and Alexandea Hamilton)

o withoutauthority of law. A detention may be accomplished by violence, by threats, or

by any other meansthat restrain a person from moving from oneplace to another.
¥ Towha extent mug Psingst onther freedomand have it denied them before they can recover
for FI?

o Noneof thefactorsthat are conddered in evaluaing whether treats are sufficient to
overcome the P@free will, i.e., therelative size, age, experience, sex, and physcal
demeanor of the paticipants, weightin F& favor

o Fwasnotayoung inexperienced woman, nat physically restrained

¥ Thefact tha Charter pamitted F to leave on passes undemines his claim for Fl rather than
suppotingit.

Grant: (THE SHOPK EEPERS PRIVILEGE)
¥ Theeisanissueof material fact concerning whether Grant was detained, and whether he

congented to stay in the store
¥ D claimed shopkespers privilege
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¥ Theshopkesper@ privilege provides that a person who reasonably beieves another person has
stolen, or is attempting to steal propety, is privileged to detain tha personin areasonable
manne and for areasonable time to investigate the ownership of the property.
o Three components:
I A reasonable bdief a person has stolen or is attempting to steal
I Detention for areasonable time
I Detentionin areasonable manne
¥ Thetest of liability is based on thereasonableness of the store® action unde the
circumstances!
¥ Stop-N-Go did not negate any element of Grant@ Fl claim as a matter of law, and Grant raised
genuineissues of material fact on each element. SJ on this claim was imprope.

Thurman: (stolen lawvnmower case)

¥ Unde thedodrineof qudified immunity, govenment officials peforming discretionary
fundions generaly are shielded from liability for civil damages insofar as ther conduct does
notviolate clearly established statutory or congitutiond rights of which areasonable person
would have known
¥ ISSUE: Whethe Miller deprived Thuman of afederal conditutiond right.
o Whether a seizure occurred?
I TheS. Ct. hdd tha aseizure occurs when agov®actor Gy means of physcal
force or show of autharity, hasin some way restrained theliberty of a citizen.O
I A seizure Qequires an intentiond acquisition of physical control.O
o Therewere 2 seizures here
I When Miller grabbed Thuman outside of his garage
I When Miller caught Thurman after pursuing him in thevan and onfoot
¥ 3factorstha determinewheher force was reasonable
o Qheseverity of thecrimeO
o Quheher the suspect poges an immediate threat to the safety of the officer or othersO
o Qvheher heisactively resisting arrest or attempting to evade arrest by flightO
¥ HOLDING: SJbased on qudified immunity isingppropriate. A reasoneble jury could find tha
Miller® seizure of Thumman was urnreasonable in the circumstances. A reasonable jury could
condudethat Miller@ condud created a high probability of seriousharm and was unjudified
by any offsetting potential benefit to the public.

Outrage(l1ED)

The intentional or recklessinfliction, by extreme and outrageous conduct, of severe emotional distress
Elements

(1) Act

(2) Intent or recklessness

¥ Notetha recklessness counts as "intent" for outrage
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¥

o Extreme and outrageouscondud-is behavior which is "beyondall possible boundsof
decency and to beregarded as atrocious and utterly intolerable in a civilized
community.”

Thestandad hereis high-- mug betruly outrageous

(3) Causation (4) Severe emotional distress

¥

For recovery unde 11ED, the plaintiff mug provetha the defendant intended to cause severe
emotiond distress or acted with reckless disregard as to whether the victim would suffer severe
distress.
Althoughcharacterized as an "intentiond" tort, recklessness, in addition to intent, generally
suffices for liability.
Mug be enoughtha plaintiff soughtmedical attention

o Requires proof both tha thedefendant intended or recklessy imposed therisk of severe

mental distress and tha thevictim actudly suffered severe mental distress.

Mog states no longe require tha thevictim suffer physcal manifestationsof themental
distress.

(5) Issues

¥
¥

¥
¥

Casss

The"eggadl plaintiff* dodrine does not apply to alow unusidly senstive plaintiffsto
recove for act tha would not cause severe emotiond distress in pasonsgeneraly

However, if the defendant knows aboutthe unusid senstivity, a cause of actionwill lie
Outrageis also known as "intentiond infliction of emotiond distress' or "IIED"

Innkegpers, common carriers, and other public utilities (such as atelegraph company) are liable
for intentiond gross inaults which cause paronsto suffer mental distress.

Wilson: (Age discrimination)

¥

¥

Dillon

¥

¥

¥

plaintiff was entitled to both back pay and front pay upondeterminationtha employea's
condud in demoting and humiliating plaintiff resulted in condrudtive discharge
outrageouscondud has been foundonly where the condud has been so outrageousin
character, and so extreme in degree, asto go beyond all possible boundsof decency, andto be
regarded as atrodous and utterly intolerable in acivilized community.... (has to beextreme
outrageousness and sever emotiond distress).

o Generdly, thecase is onein which arecitation of the facts to an average member of the

community would lead him to exclaim, GDutrageousO

holding that theplaintiff could recover for seriousemotiond distress for witnessing the
accident, even if shewas only in "close proximity" to theaccident and not within the"zoneof
dange™

It seems obvioustha the shodk of amother at danger or ham to her child may beboth areal
and seriousinjury

Whether D owes P aduty of duecare, ctswill take into accountsuch factors as
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o Whether P waslocated near the scene of theaccident as contrasted with onewhowas a
distance away fromit

o  Wheher the shod resulted from a direct emotiond impact uponP from the sensory and
contemporaneousobservance of the accident, as contrasted with learning of the accident
from others after its occurrence

o Whehe P andthevictim were closely related, as contrasted with a absence of any
relationship or the presence of only a distance relationship

¥ Thesefactorswill indicate the degree of the DG foreseeability

Trespassto land

Anintentional physical invasion of a person'srea property. Can be the earth, other materia beneath the surface, and "the
air space aboveit."

Elements
(1) Act
(2) Intent

¥ Theonly intent needed istheintent to do the act that results in the physcal invasion
¥ Not knowingtha theland bdongsto anothe person does not negae theintent element

Causation
(3) Physicd invasion

¥ Person or object
¥ Doesnotindudeintangibles, e.qg., vibrationsor odors

(4) Red Property

¥ Surface
¥ Subwrface
¥ Airspace to areasonable distance

Statute of Limitations
¥ Permanent trespass
o unébaable trespass, thelimitationsperiod beginsto run when thetrespassisfirst
committed.
¥ Temporary trespass
o abaabletrespass, thelimitationsperiod beginsanew with each day that D has failed to
remedy thetrespass.
Cases

Burns Philip Food v. Cavalea Contl.
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¥ ISSUE: Whether Illinois conditionsdamages on the landowner@ notice to the trespasser.

¥ HOLDING: Judgnent vacated and case remanded for two purposes: to limit damages for
unjug enrichment to thefive-year period preceding the suit, and to calculate and award
damages that Cavalea sugained from thetrespass.

Kopka v. Bell Tel. Co.

¥ ISSUE: Wha istheliability of atrespasser for persond injuries suffered by the possessor of
land as an indirect result of thetrespass?

¥ A trespassresults from an innoe@nt mistake and, in tha sensg, is notddiberate or willful, does
notrelieve thetrespasser of liability thereof or for any of theresults thereof.

¥ Onewho authorizes or directs another to commit an act which congditutes a trespass to

another@ landis himsalf liable as atrespasser to the same extent asif thetrespass were

committed directly by himself, and thisis true even thoughthe authority or direction begiven

to onewho is an indgpendent contractor.

Onewho trespasses upontheland of another incurs therisk of becoming liable for any ham

which is caused to the possessor of theland by any condud of the trespasser during the

continuance of histrespass no matter how otherwise innoent such condud may be

w

Trespassto chattels
Anintentional interference with the right of possession of personal property.

D's acts must damage the chattel, deprive the possessor of its use for a substantial period of time, or totally dispossess the
chattel from the victim.

Elements
(1) Act
(2) Intent--can be transferred
(3) Causation
(4) Interference
(5) With right of possession
¥ Physdcal contact
¥ Dispossession
¥ Interference with use

(6) Chattel

something tangible tha you own, livestock, computer
Not people
Not rea propety
Not intangible propeaty
o Unlessreduced to atangible form (e.g., negotiable bearer bond)

K K K K
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(7) Issues

¥ Digtinguish from convasion
o Conveasonexists only when the damage or other interference with the persond
propety is sufficiently seriousto jugify aforced sale to thedefendant. Thedefendant is
liable for the entire market value of the chatel and not simply a smaller repar or rental
cod.

Bad Faith not Required--killing a dog thinking it was a wolf.

¥ Seenotesbdow

Necessity (Distinguished from self-defense)
2 kinds of necessity

(1) Private necessity - Incomplete defense where you owe compensation for the damage you cause (no punitive damages or
injunction)

¥ Exissswhen individud appropriates or injures a private prop interest to protect a private interest
valued greater than theinjured prop

¥ Individud hastheprivilegeto interfere w/prop right of another to avoid greater harm but mugt
compensate P for interference

(2) Public necessity - Complete defense where you do not owe compensation for damage you cause if you are trying to
defend the public from something

Cass
Vincent v. Lake Erie Trans Co.

¥ Steamship Reynolds, owned by D, was discharging her cargo moored to P& dodk in Duluth.
During unloading a storm developad. Reynoldssignded for atug, but nonecould be obtained.
During the storm the boa damaged the dodk at theamountof $500.

¥ Herethosin chageof thevessd ddiberately and by ther direct efforts hdd her in such a

postion tha the damageto thedodk result, and, having preserved the ship at the expense of the

dod, it seemsto usthat her owners are responsble to the dodk owners to the extent of the

injury inflicted.

Theddendant has a patia privilegeto protect its private propeaty from seriousharm.

Theddendant will be subject to liability to anyonewhoisinjured.

¥ Tha by hddingtheboa in apostion agang thedodk, having thuspreserved the ship at the
expense of thedod, then the owne of theboa isliable for damage,

K K

Conversion

Anintentional exercise of dominion or control over achattel which so substantially interferes with the plaintiff's rights asto
require defendant to be forced to purchase it at full value.
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Elements

(1) Act

(2) Intent

(3) Interference

(4) Chattel

(5) Substantiality

¥ Sosubdantia, theact warrants aforced sale
(6) Issues
¥ Digtinguishing convasion fromtrespass to chatels
o Factors mitigaingin favor of convesion
I Length of time withhdd
I Amountand severity of damage
I "Totaled"
o Factorstending to negate convasion
I Reparable damage
I Temporary naure of deprivation
¥ Intheremedy for convasion, after paying damages, the defendant retainsthe converted
propety
¥ Purchasing stolen propety, even if the purchaser was acting in goodfaith and nat aware the
sdller did not have title, conditutes convasion by both the seller and innocent buye. Both the
sdller'sand the buye's acts serioudy interfere with the ownership of therightful owner.
Cases

Moore v. Regents of UCLA

¥ Mooretheorizestha he continued to own his cellsfollowing their removd from his body; at
least for the purpo<e of directing ther use, and that he never consented to thar usein
potentially lucrative medical research

¥ o establish aconvasion, plaintiff mug establish an actud interference with his ownership or
right of possession.....

¥ Where plaintiff nether hastitle to the propety aleged to have been conveted, nor posession
thereof, hecannotmaintain an action for convesion.

¥ Since Moore clearly did not expect to retain possession of his cells following ther removd, to
suefor ther convesion he mug have retained an ownership interest in them.

¥ First consde DWhethe thetort of convesion clearly give Moore a cause of action unde
exiging law. Thecourt does notbdieve it does.

¥ Next consde BWhether it is advisable to extend thetort to this context.

Defenses
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¥ Consnt: If theasserted victim gives permission, wha would otherwise betortiousis ingead
privileged.

¥ Sdf-Defense: Reasonable force can be used where onereasonably bdievestha such forceis
necessary to protect oneself from immediate ham

¥ Defense of Others: a person can use reasonable force to protect a 3rd person from immediate
unlawful phygcal ham

¥ Defense and Recovery of Propeaty: Anindividud is privileged to use reasonable force to
prevent atort agang her rea or persond propety. BUT areasonable mistake will not excuse
force tha isdirected at an innoent paty.

Nuisance;, Strict Liability; Products Liability

Contents

¥ 1 Nuisance
o 1.1 Cases
2 Strict Liability
¥ 3 Produds Liability
o 3.1 Cases

w

Nuisance

Nuisance

¥ Nuisance arises from an alegaion of injury to person or propeaty
¥ Injury need nat be physcal and can indudeinjury to rights or propaty enjoyment

2 distinct categories

(1) Public Nuisance

¥ D@ condud may create an actionable public nuisance where it either interferes w/pubilic right
or conveanience, or public health or safety ~
¥ Complainant need not have a prop or use interest in any prop affected by D@ condud

(2) Private Nuisance

¥ May conditute a private nuisance when it interferes w/another@ current possessory or
bendficial interest in use or quiet enjoyment of land

¥ Complainant seeks to protect his own, current interest in undisturbed enjoyment of or benefit
from prop

¥ P nead notown propBbutneed only belawful occupant or holder of oneor more other use
rights
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Actor@® conduct may incur liability both public and private nuisance

¥ Essentia element of actionable nuisance is personshaving suffered ham or are threatened
w/injuries that they oughtnot have to bear
¥ Threaten to cause incalculable damageto genera public

Nuisance and Trespass Distinguished

¥ Claimin trespass
o Seeksdamages for physcal intruson onto prop (pollution or contamination of PG prop
by asubgance, article, or obect) BPwhere intrusonis pemanent or if notat least
seriousor persistent Bsuit in trespass
I Interference w/P@ current possessory interest in prop
¥ Claims of Nuisance
o D@ condud creates conditionsof noise, lights, oda or vibration tha interferes w/PG3
quiet enjoyment of propeaty
o Vexing and an interference w/P@ enjoyment or exploitation of prop are notgenerally
congdered to dispossess P of al or part of current possessory interest thusconsdered
private nuisances
¥ Nuisance and Trespass distinguished on basis of the duration of theinterference
o Fleeting or temporary interference w/P@ right to enjoy prop might be categorized as
nuisance while invasion of propif chronic could be trespass
¥ Distindtion between GontinuingGand QrermanentO
o Continuing could be abated at any time like smokestack
o Permanentisan interference or intrusontha has no ready means of eliminaion like
mercury contaminaion of amarshland
o Primary significance between thetwo
I where nuisance or trespass is pamanent, P mug bring cause of action and mug
seek all damagesin onesuit
I Where nuisance or trespass is continuing the continuing nature of thewrong
permits P to bring successive actionsas damages accrue until abatement takes
place
o @PermanentOreferred to as inddiniteOand court hdd permanent damages should be
recoverable when a nuisance results in contamination of prop for inddinite period of
time

Private Nuisance
(1) Elements

(a) Unreasonable I nterference

¥ Anunreasonale interference with the use or enjoyment of the owner or possessor@3 prop
interest

¥ Unreasonaleintrusononland of prop owner Bvery loudmusic, toxic contamingtion, etc. will
conditute nuisance if unreasonably interferes w/occupant@ capacity to use or quietly enjoy

prop
¥ Digtinction between use and enjoyment B prevent use or interfere w/enjoyment
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¥ At common law - "smoke, offengve odors, noise or vibration" that "materialy interfere” with
possessor's "ordinary comfort” may congitute a nusance

(b) Current Possessory | nterest

¥ Private nuisance claim can only be brough by onew/a current possessory or bendficia interest
in propaty

¥ A possessory interest in land exists in a person who has physcal relation to land which gives
certain degree of physcal control ove theland and intent to exercise control to excludeother
members of sodety in general from occupdion of theland

(¢) Intentional or Unintentional Conduct

¥ Restatement Section 822 - establishes liability in private nuisance for:
o Aninvasionof anothe@interest in private use and enjoyment of land where invasion
is.
I (1) Intentiond and urreasonable; or
I (2) Unintentiond and otherwise actionable unde rules controlling liability for
negligent or reckless condud or abnomally dangerousconditionsor activities
¥ Restatement Section 825 provides:
o Aninvasonis"intentiond" if theactor:
I (@) Actsfor pumpose of causngit or
I (b) Knowsit isresulting or subgantially certain to result fromit
o For condud to beintentiond D does not have to act for purpose of causng invasion or
harm butknowsiit is subgantially certain to result
¥ Liability in nuisance is predicated uponunreasonable injury rather than on unreasonable

condud
o Claim of intentiond private nuisance does not req evidence tha D acted w/o duecare

unde the circumstances
(2) Nature of the Interest Interfered With

¥ Particular use and sengtivities of personsusng prop are important factorsin evauaingif Ds
condud congitutes an unreasonable interference that rises to thelevel of a nuisance
o Ex. sulphumussmell onthep remises of a nursery school playground
o Factors Btypeof neéghbohood proximity to structure, frequency of use, and nature of

resulting harm .
¥ A landowne who has contaminaed a prop and then sold it to another may remain liable Gor

continuaion of the nuisanceQafter transfer
¥ |nterference mug bereal and subgantial

Public Nuisance
(1) Generally

¥ Anunreasonable interference w/aright common to the general public
¥ Circumstances tha might give rise to D@ activity creating an unreasonable interference w/a

public rightindude
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o (1) Whethe thecondud invaves a subdantia interference w/public health, public
safety, public peace, pudic comfort or public convenience,

o (2) Whethe condud is of a continuing nature or has produced a pemanent/long-last
effect and to actor@ knowledgehas a subdantial detrimental effect on the pubic right

(2) Proper Complainants

¥ Who may bring suit in public nuisance? Bdependswhether for damages or equitable relief
(injundion or abaement)
¥ Public Nuisance Suit
o Suit for damages may be brough by public official or agency, or private indvidud or
busgness tha has suffered harm of different from tha suffered by other members of the
public
o "Specia injury" rule
I For private party showing injury "differentin kind' fromthat suffered by the
piblic generdly
o Suit for equitablerelief Ps may be
I (1) Public bodyor agency bring suit on benhdf of public;
1 (2) Private party suffered Gpecia injuryQ
I (3) Class representatives of a class action; or
I (4) Onew/standingto bring a citizen suit unde state/federal law.
¥ Who has standing in these public nuisance cases? DGov can aways beaP

(3) Specia Injury Rule

¥ Individud may sueanother in public nuisance where he proves thereis a subgantial
interference w/aright common to the public and has suffered special ham that is different from
harm(s) burdening public at large
o Ex. Pownsfishery w/contract to stock thelake tha became polluted Bsuffered
econonic loss and the community at largelod right to fish and enjoy lake, etc.
¥ If public nuisance was proved, Pswould be able to recover for
o (1) Lossinrenta valueof prop;
o (2) Compensation for physcal injuries (usudly held to be Gpecial injuriesQ; and
o (3) uponshowing indegendent persond injury, damages for emotiond distress

(4) Environmental Harm
(5) Economic Loss

(6) Prospective Nuisance

¥ A court may grant an injundion or order of abaement to stop risk of future haam whererisk is
subdantial and ham isimminent

Casss

¥ Surgisv. Bridgman, 11 Ch.D. 852(1879)
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o Confectione has been uang home for hisbusness for over 20years. In thekitchen of
thehous are two large mortars used to poundmeat. The physcian lives across the
street and herecently built aconaultation roomonthe side of his hous. Thenoise of
the mortars caused him inconvenience.

o Thesmith in this case suppo®d might protect himself by taking sufficient cartilageto
ensure wha hedoes fromany timeis notan annoyance to his naghbor

¥ Penlandv. Redwood Santary Sewver Sev. Digt., 965 P.2d 433(Or. Ct. App.1998)
o Fivefactors
I Location of the claimed nuisance

Character of thenaghbahood

Nature of thething complained of

Frequency of theintruson

Effect uponthe PG enjoyment of life, hedlth, and propeaty

o Whether acondition conditutes a nuisance depends onits effect on Gan ordinarily
reasonale person, anomal person of ordinary habits and sengbilities.O
Thecompoding opeationis anuisance
Theodordid in fact subdantially and unreasonably interfere with PsCuse and
enjoyment of ther propeaty

o It doesnotfollow tha an injundion should issue as a matter of course. The court may
refuse an injundionin certain cases where the hardship caused to the D by the
injundion would greatly outweighthe bendfit resulting to the P. Theinjundion does not
issue as a matter of absolute or unquaified rightbut is subject to the sounddiscretion of
thecourt.

o Thehadship to the District from theissuance of an injundion does not Qyreatly
outweigh®the bendfit to the Ps. There is no question that relocating the compoding
opeationwill beexpensve.

¥ Booner v. Atlantic Cement Co., 257N.E.2d870(NY 1970) (D opeaates large cement plant
near Albany.)
o Two Questions
I Whethe the court should resolve thelitigation between the parties as equitably
as seems possible; or
I Whether, seeking promotion of thegenera public welfare, it should channd
private litigationinto broad public objectives
o It seemsthat the coutt resolves this case equitably because they did not grant an
injundion but only temporary damages and permanent damages

Strict Liability
Strict Liability = liability without fault
¥ apeasonwill behdd liablein damages forinjury or loss even if heexercised all possible care
to prevent it

¥ arecognized subset of condud for which, should injury or damage occur, the actor will be
responsble in damages withoutregard to duecare or fault
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2 categories of strict liability

¥ Strict liability for damageor injry caused by animas owned or possessed by D

¥ Strict liability for adbnamally dangeousactivities ranging from blasting opeationsto aerial
pesticide spraying - tha pose unavoidable risk of subgantial harm to others even where the
actor has exercised theutmod care

Two reasons to have it:

¥ JudgePoshe saysEw ants the actor to condder the possibility of making accident-redudng
activity changes.

¥ Prof Fletcher saysEr ationde focuses on the nonreciprocal nature of therisks to which D@
condud exposs P.

Negligencevs. Strict Liability

Duty Bvs. X (SL Qudifier - wild animals)
Standad of care Bvs. X (SL Qudifier)
Breach Bvs. X (SL Qudifier)
Cause-in-fact (actud cause) - yes
Proximate cause - yes
Damages byes
o Intent notneeded in either SL or negligence

K K K K K K

Defenses

¥ Assumed therisk or comparative fault
¥ InSL, youcannothave comparative fault, butthereis still adefense
o Thepersonwho harbors thewild animal may have a defenseN all dependson the
inddent and thejurisdiction

(1) Animals (owned or possessed by D)

¥ Livestock:
o Possessor of trespassing livestock liable unless:
I Theharmisnotaforeseeable one
I Thetrespass by animals beng QlrivenGherded along the highway is confined to
abutting land
I State common law or statute requires the complaining landowne to have erected
afence
o Dogs& cats are exempt (b/c they are Qlifficult to restrain & are unlikely to do any
subgantial harm by ther intruson®
o A sepaate provisonis madefor animalstha demondrate a dangaouspropendty not
characteristic for the species (ie, horse tha developed a habit of attacking persons
whomwande into a pasture)
¥ Domestic Animals = Gusomarily recognized as devoted to the svc of mankindO
o Liable only where the possessor knew or should have known of the animal @ vicious
dispostion Gaind no measure of carein its keeping will excuse himO
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o Inmany Jurisdiction®, dog bite statutes supersedes the CL & creates the exclusve
remedy for dogbite victims
¥ Wild Animals:
o Possessorisliable even thoughthe utmog care was exercised
o Thekeeper of awild animal Gsregd to know thedangerouspropeties nomal to the
class to which it bdong®
o Some Juridiction®, have manifest areluctance to extend Strict Liability this far unless
directed to do so by the L egidature & optingead for anegligence std
¥ Defenses
o P'scontributory negligence should notba aclaimin some jurisdictions
o However - P@ assumption of risk is a defense (minority)
o Comparative fault in some Jurisdiction® (minarity)

¥ Restatement of Torts@ 515
o A Pisnotbared from recovery by hisfailure to exercise reasonable care to observe the
propinquity of awild animal or an abnomally dangerousdomestic animal or to avoid
harm to his person, land, or chattels threatened by it
o A Pisbared fromrecovery by intentiondly and unreasonably subjecting himself to the
risk that awild animal or abnomally dangerousdomestic animal will doharm to his
person, land, or chattels

Issacs v. Monkeytown, U.SA.

Dad lifted P up to feed monkeys and was injured in the arm because hewas lifted too high
strict liability notused in this 1¢ impression case, indead negligence std at trial
appdlate ct reversed & hdd majority rule of strict liability std for wild animals
2 views
o Strict or absolute liability dodrineunde which negligence or fault onthe part of the
owne or keeper of an animal Ferae naturae isirrelevant
o Minority view that liability should depend uponnegligence, i.e., a breach of theduty of
care reasonably called for taking into accountthe nature and specie of animal involved

K K K K

(2) Ultrahazardous activities (abnor mally danger ous)

Abnormally dangerous = The activity creates aforeseeable & highly significant risk of physical harm even when
reasonable care is exercised by all actors; and the activity is not one of common usage

¥ Dange unavoidable even with the exercise of duecare
o Requirement of an activity unde D@ control
o Typeof hazard contemplated
I Posean unavoidablerisk of subdantial harm to others even where the actor has
exercised the utmog care
I D@ condud¢ mus be characterized as Gbnomally dangerousO
I P can proveliability w/out having to prove D@ culpable condud
I P mug show.
I Therisk of an abnamally great harm should D& safety efforts fail
I Thevirtud impossibility of D& elimination of therisk of harm even with
theutmod care
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I A resultant harm to P, or PG prop, caused by thevery hazardstherisk
ofwhich led to describing D@ condud as Gbnomally dangeougin the
14 ingance
nointent by D reql
in many cases of explosvesinjuries, locationd appropriateness should have no bearing &
liability should betruly strict

Six fadors in determining if an adtivity is Oabmrmally dangerousO

Existence of a high degree of risk of some ham to the person, land, or chatels of others
Likelihoodtha the ham tha results fromit will be great

Inability to eliminate therisk by the exercise of reasonéble care

Extent to which the activity is nota matter of common usage

Ingppropriateness of the activity in the place whereit is carried on, and

Extend to which its value to the community is outweighed by its dangerousattributes

O O O O O O

Defenses
o Only the Ps assumption of therisk isa Defense to a SL action based on an abnamally
dangaousactivity

Rylandsv. Fletcher : Reservoir built on the mine case in England

¥
¥

American courts adopted to form this non-negligence dodrine of Strict Liability

the pasonwho, for his own purposes, bringson hisland and collects and keepsthere anything
likely to do mischief if it escapes, mug keep it in at his peril; and if hedoes notdo so, is prima
facie anawerable for al the damage which isthe naura consequence of its escape

If by the opeaation of nature, tha accumulation of water had passed off into theland of the P,
the P could not have complained that that result had taken place.

Rule: TheD will beliable when he damages another by athing or activity unduly dangeous
and ingppropriate to the place where it is maintained, in the light of the character of that place
andits surroundings

Klein v. Pyrodene Corp. (1991): Fireworks case where P was injured. Court held strictly liable; products liability claim was
dismissed.

¥

Detonaing fireworks displays conditutes an abnomally dangeousactivity warranting strict
liability. Public policy also suppots this conduson. Furthermore, RCW 70.77.285 mandaes
the payment of all damages caused by fireworks displays, regardless of whether those damages
were dueto the pyrotechniciangOnegligence. This establishes the standard of strict liability for
pyrotechnicians

Products Liability

¥

Definiton - refers broadly to the decisiond and statutory law permitting money damages from
manufacturers and sellers of defective produds that injure pesonsor propaty

4 Principal Doctrines Underlining PL Suits

(1) negligence
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(2) breach of one or more warranties

(3) liability w/o fault Dstrict products liability

(4) misrepresentation

Prima Facie Case - Elementsto provein PL suit

¥

D is subject to liability to P in produds liability if:

P has suffered an injury;

D sold a produd;

D isacommercia seller of such produds;

At thetimeit was sold by D, the produd was in adefective condition; and
Thedefect fundioned as an actud and proximate cause of P& injury.

O O O O O

Comparing PL elements to negligence

¥
¥

Injury and causation elements (1) and (3) are parallel to negligence
Duty and breach elements are absent Bin thar place there are 3 new elementsin PL
o (2) saleof produd, (3) by asdller, (4) in adeective condition

Defining Terms Injury

¥

Product

Seller

¥
¥
¥

Whether the owner of aprodud can invokeproduds liability law to cover for a defect tha
causes damageto, or thedestruction of, the produd itself.
o Genera Rule: Theowner cannotandisingead left to the protectionshewas able to
obtain in thecontract of sale via express or implied warranties. cononic Loss RuleO
Tangible propeaty damage caused by a produd defect to property other than theprodud itself is
ordinaily actionablein produdsliability.

Services even when provided commercialy are nat produds.

As an item comes more closely to taking theform of rea propaty, it isunlikely to qudify asa
produd.

Human body parts, tissues, blood produds, and cells are usudly not consgdered produds.
Live animals sold as pets or livestock are frequently not consdered produds.

Textud material, such as encyclopdlias, guides, or books are generally notconsdered
produds.

Intangibles, such as electricity and x-rays, reside at the margin.

Used produds are not normally subject to strict produds liability.

Some jurisdictionsdeem atype of item to be a produdObut neverthe ess have made a
ddiberate decision to exempt the produd fromthereach of produd liability laws (i.e.
prescription drugsand vaccines)

Retailers
Manufacturers
Distributers
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o Somejurisdictionsrequire only tha the P bew/in a class of personsforeseeabiliy put at
risk by the defective produd.

o A personor entity who sells a produd does notqualify asa seller unless sheisin the
busness of selling or marketing such produds.

o Courtswill lookat theundelyingreality of thetransaction, and ask whether theD has
placed the produd in the stream of commerce.

o |If thecourts deem theD to beengaged primarily in aservice, rather than a sale, they
will nottreat theD asaseller of theprodud

o Thesdler and manufacturer of the component part will beliable. However, the
component manufacturer may be able to demondrate tha there was nothing
intringcaly defectiveinits produd and tha the problem was simply tha thelarger
produd did nat fundion optimally with that component.

Design Defect - 2 tests

(1) Consumer expectations test: aproduct is defective in design if aspects of its design render it more dangerous than an
ordinary consumer would expect it to be

¥ Theconapt of aflaw or adefect can begiven content by comparing theactud produd to a
prototypein the mind of the ordinary consumer

(2) Risk-utility test: aproduct is defectively designed if the risks of its design outweigh its utility

¥ Whehe theutility of thedesign better visibility, easier maneuverability, etc.- outweighsthe
heightened risk of bodily harm the design poses as compared to cars with more subgantial front
ends

Nature of Product Defects
(1) Manufacturing Defect (mismanufacture):

¥ Theprodud diverges from the manufacturer® own specificationsfor the produd
(2) Design Defect (defective design for safe use):

¥ Theeisaflaw inthepan or specificationsfor awhole line of produds. Theflaw may be small
or technical, or may go to the essence of the product.

(3) Failureto Warn or Instruct (failure to give adequate warnings or instructions for safe use):

¥  When safety requires tha the produd be sold with awarning, but theprodud is sold without
thewarning

Prescription Drugs

¥ A Plantiff-friendly approach:
o A Palleginginjuries caused by use of a prescription drug
o Sold by theseller with adequae warningsof health risks
| That are posd by thedrug@use, and
I Of which the seller knew or should have known at thetime of the sale,
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o May notinvokeeither the consumer expectationstest or therisk-utility test

Cases
Products Liability; Manufacturer and Seller Liability

Escola v. Coca Cola: coke bottle broke in hand

¥ Mgjority applied Res Ipsa Loquitor
o Unde thegenead rules, it mug appear tha bottles of carbonded liquid are not
ordinarily bedefective w/o negligence by the battling company.
o All therequirements necessary to entitle Pto rely on RIL to supply an inference of
negligence are present.
¥ Conaurrence DTraynor
o A manufacturer incurs an absolute liability when an article tha he has placed onthe
market, knowingtha it isto be used withoutingpection, proves to have a defect that
causes injury to human beings
¥ Jug call it strict liability for defective produds; tha@ wha it is; don®contort the other
dodrines b/c it@ too confusng

Greenman v. Yuba Power Products: wood hit him in head

¥ Civil Coder 1768:1n the absence of express or implied agreement of the parties, acceptance of
thegoodsby thebuye shdl notdischargethe seller from liability in damages or other legd
remedy for breach of any promise or warranty in the contract to sell or thesale. But, if, after
acceptance of thegoods thebuye fails to give notice to the seller of the breach of any promise
or warranty within areasonéable time after thebuye knows, or oughtto know of such breach,
theseller shdl notbeliable therefor.

¥ Evenif Pdid notgive timely notice of breach of warranty to the manufacturer, his cause of

action based on the representationscontained in the brochure was not barred.

Manufacturer is strictly liableif P proves tha the Shopsnith caused hisinjury.

¥ Traynorsdecision - jury should condudetha the manufacturer negligently putthe machine
togeaher because of the screws used

o Also, manufacturers should behdd strictly liable

w

Cronin v. J.E.B. Olson Corp.

¥ Pwasdrivingaddivery truck and was passing a pick-up, theimpact caused the safety claspsto
break causng the baked goodstrays to hit and injure P

¥ Althoughthesdller should nat beresponsble for dl injuriesinvolving theuse of its produds, it
should beliable for al injuries proximately caused by any of its produds which are adjudged
Qiefective.O

¥ Whehe theinjured P seeking recovery uponthetheory of strict liability in tort mug establish,
among other facts, not only tha the produd contained defects which proximately caused his
injuries but also tha such defect condition made the produd unreasoneably dangerousto the
USer or consumer.

o No, heneed notdo so.
¥ Restatement @ 402A (CB 832)
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Defects

Gower v. Savage Arms: gun went off

¥ clamed variousdefects
o warning defect - hedidn'tget thebooklet with the gun (manufacturer did supply one
when it |eft factory)
I supplier has duty to warn and pass alongthe safety booklet when someonebuys
agun
o unloading defect
I since P was not unloading on discharge, then his claim isinaufficient
o detent defect
I If youhave aknobtha youturn, youfeel thesensation tha dropsor clicksinto
acertain place, thisis adetent defect if it doesn't set into a certain place

Cepeda v. Cumberland Eng@ Co.: Design defect

¥ Digtinction beween ordinary manufacturing defects and defects of design
¥ Condde whether abdanced condderation of thefollowing factors did not precludeliability as
amatter of law
o Theusfulness and desirability of the produd Dits utility to theuser andto thepublic as
awhole
o Thesafety aspects of the produd Bthelikelihoodthat it will cause injury, and the
probable seriousess of theinjury
o Theavailability of asubditute produd which would meet the same need and notbe as
unsfe
o Themanufacturer@ ability to eliminate the unsafe character of the produd w/o
imparing its usefulness or making it too expendve to maintain its utility
Theuser@ ability to avoid denge by the exercise of care in the use of the produd
Theuser@ anticipated awareness of thedangasinherent in the produd and their
avoidability, b/c of general public knowedgeof the obviouscondition of the produd, or
of the existence of suitable warningsor ingructions
o Thefeasbility, onthepart of the manufacturer, of spreading theloss by setting the price
of the produd or carryingliability insurance

Prescription Drugs

Sindell v. Abbott Drugs: mother took drug when pregnant, caused problems

¥ Genga Rule: Theimpostion of liability dependsupona showing by the P that his or her
injuries were caused by the act of the D or by an instrumentality unde the D@ control.
o There are exceptionsto thisrule
I Summersyv. Tice theory: places the burden of prodf of causation upontortious
Dsin certain circumstances
I Dsacted in concert to cause injury to P
I theory of enterprise liability or indugry-wideliability
¥ Cour condudestha these dodrines may notbeapplied to hold Dsliable unde the alegaions
of this complain, butit proposd and adopts a 4th basis groundel uponan extenson of
Summers.
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¥

Unde the court@ rule, each manufacturer@ liability for an injury would be approximately
equivaent to the damages caused by the DES it manufactured.

Freeman v. Hoffman La-Roche: P seeks damages for injuries she sustained following her use of the drug A ccutane for
chronic acne

Failureto Warn or Instruct

Anderson v. Owens-Corning Fiberglas Corp

¥

¥

P inhded asbestoswhen he was arounda ship yard; P was injured by exposure and claims
negligence, breach of warranty, strict liability, and punitive damages

Exclugon of state-of-the-art evidence, when thebasis of liability isafailure to warn, would
make a manufacturer thevirtud insurer of its product@® safe use, aresult that is notcononant
with established prindples undelying strict liability.

Themanufacturer isliableif it failed to give warning of dange's tha were known to the
scientific community at thetime of manufacture or distribution

A ddendant in adtrict produds liability action based uponalleged failure to warn of arisk of
harm may present evidence of the state of theart

Proving Actual Causation in Failureto Warn

Motus v. Pfizer, Inc.: bad opinion, Zoloft suicide case

¥

¥

Californiafollows thelearned intermediary dodrine which states that in the case of prescription
drugs theduty to warn Qunsto the physcian, notto the paientO
o A manufacturer dischargesits duty to warnif it provides adequae warnings to the
physcian aboutany known or reasonably known dangerousside effects, regardless of
whether thewarning reaches paient
an overpromotion theory is oneway tha a P in afalure-to-warn case can overcome the
manufacturer@ argument either
o tha it provided adequae warningsOR
o tha thedodor@ decision to prescribe a drug despite his awareness of its dange's was an
intervening cause sufficient to vitiate the manufacturer@ liability

Worker's Compensation

KK

Not torts, a statutory scheme tha is an aternative to torts
History: employees had a hard time suing thar employers when there was injuries in thework
place
Workers are more likley to get compensation from workmen'scomp because you don'thave to
prove nggligence

o Butworkers cannotge punitive damages and thar recovery is more limited then what it

would befor damages unde torts

Variouscircumstances can bar your recovery for worker's comp, depending on jurisdiction but
thefollowing are thingsthat are looked at

o Horseplay

o Recreationa activities such as an employer spon®r softbdl game

o Commutingto and fromwork

o Persond activities on busnesstrips
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3 kinds of risks

¥

¥
¥

Occupaiond - Always rises out of employment and will be covered; directly related to job at
hand
Persond - never rises out of employment and will never berecovered
Neutral - gray area, sometimes accidents are covered and sometimes they are not (dependson
type of risk) fromleast to mog likely to be compensated
o Proximate cause - foreseeability
o Peculiar risk - risk hasto be peculiar to the employment
o Increased risk - so longas the kind of injury you suffered is onewhere yourjob puts
youinincreased risk then you are covered
o Actud risk - aslongastherisk is onethat actudly accompanies employoment and will
be compensated
o Pogtiond risk - if an injury would not have occurred but for afact youwerein a certain
place because of yourjob, then it's covered

Difference between worker's comp and torts

¥

¥

Causation: for worker's comp, causation is replaced with the concept arising out of the course
of employment

Bendfits. ingead of beng based uponhow much P has suffered or log, it's based aroundthe
idea of P'slog earning capecity

4 elements you must prove for worker's comp

K K K K

Mug beapesond injury

Tha results from an accident

That occurs during the course of employment
And arises out of employment

Benefits from workman's comp

w

medical care pad for

disability - temporary patial/total, permanent partial/total, death

precludes tort suits - intentiond wrongs fraudulent concealment, dud capecity, 3rd party D'sor
P's

Oblique Torts

Contents

¥

1 ObliqueTorts
1.1 Fraud

1.2 Intentiond Interference
1.3 Breach of Fidiciary Duty
1.4 Defamation

o O

o

o
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1.5 Conditutiond Limitationson Punitive Damages
1.6 Invasion of Privacy

1.7 Sedudion

1.8 Crimind Convasation

1.9 Alienaion of Affection

1.10 Misuse of legd process

¥ 2 Matrix for Intruson of Privacy Torts

O O O O O O

Oblique Torts

Fraud

Fraudulent Misrepresentation D provides recovery for pure economic loss, unassociated with other injury
5 elements:
(1) Materia Misrepresentation

Even atechnically accurate statement can conditute a misrepresentationif it isintended to
Doesn®need to beverbd Bphyscally disguising a defect can suffice
NOT mere opinion unless opinionsby an expert to anon-expert
Materiality BIf either areasonable person would attach importance to it in deermining his
actionin therelevant transaction, OR the maker of the statement either knows or should know
the other pesonislikely to regard it asimportant.

o Past or present materia fact

K K K K

(2) D acted with requisite scienter

¥ D hasto knowtha the misrepresentation was false or acted w/ reckless disregard asto its
falsity

(3) Intent to induce reliance
¥ Jokeisnotactionable
(4) Misrep caused justifiable reliance (causation)
¥  Sometimes limited by unforeseeable losses
Justifiable Bdetrimental Breliance
¥ NOT judified if themisrepresentationisimmaterial or is mere opinion
¥ Case specific Blookto the qudities and characteristics of the particular P, and her
circumstances
(5) Pecuniary damages
¥ Bendit of the barganOb expectation damages; PD if maliceis proven
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Pinnacle Peak Developers v. TRW Investment Corp. DAlleged fraud = oral agreement th to worry about the off-site
improvementsO& the express K which said Qyou can exercise the option Qf and only ifOyou complete (ff-site
improvements.O

1. HOLDING: Evidence of aprior oral statement was inadmissible unde the parol evidence rule
despite adlegaionsof promissory fraud because:
1. Therewasaclear contradiction between thewritten agreement and alleged oral
representation
Parties were experienced
Parties were represented by counsl
It involved arelatively subgantial and sophisticated real estate transaction
Thewritten option agreement was a Gormal contractO

abrwn

Committee on Children® Television, Inc. v. General Foods Corp. B! & advertising of certain sugared breakfast cereals was
fraudulent, misleading, and deceptive.

1. Unfair Competition/Consumer Protection COA: Didn®need to plead the exact languaye of
every deceptive statement; description of | 8 scheme to mislead cusomers was sufficient.
1. POLICY: Impractical for " @to compile every advertisement, which changecondantly
2. Theorganizationd " @ had standing because the statutes permitted a complaint by any
person on behdf of thegenaal public.
2. Fraud COA: Individud " @ could prove damages
1. Conparative Negligence doesn®have an impact on fraud.
2. Organizationd " @ could not prove the damages element = no standing
3. Breach of Fidudary Duty COA: dodrinenotfor fighting fraud

I ntentional Interference

Intentional interference with Contract:

¥ Allowsrecovery when the D intentiondly interferes with a valid contract between other parties
¥ Damagesin such cases can beawarded for:

o Economic losses

o Menta distress

o Punitive Damagesif maliceis proven
¥ Judification or Exceptions

o Foraninterference with nonterminable at will contracts, but they are quite limited.

I Ex. Thereisnoliability if the D interfered with a Contract that wasillegd or
agang public policy

Intentional I nterference with Prospective Economic Relations

¥ Allowsrecovery when D intentiondly and unjudifiably disrupts the Victim's econonic
expectationsnot embodied in an actud contract
¥ Damages can indudean actionfor log busness
¥ Judification of Exceptions
o Sameasabove
o Alsofair compditionisajudification
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Elements of both Interferences

(1) Avalid K or economic expectancy between the P and 3rd Party

¥ Requires proof of valid Contract
¥ Mere hopefor cugomers or econonic profit isinaufficient

(2) Knowledge of the valid K or economic expectancy by D
¥ D mug know facts from which she should have condudel that avalid contract existed
(3) Intent by D to interfere with the K or economic expectancy
¥ Theinterference mug beintentiond
(4) Interferece caused by the D (causation)
¥ TheD mug have actudly caused theinterference
(5) Damagesto P
¥ P mug have suffered damages
Justifications for I nterference

¥ Theeare 4 sets of circumstances tha jugify both interference
o Statements of truthful information or honest advise within the scopeof therequest
o Interference by a personresponsbd for thewelfare of another while acting to protect
tha pason'swelfare
Interference with a contract which isillegd or violates public policy
Interference by someonewhen protecting his or her own legdly protected interestsin
goodfaith and by appropriate means

Scallywags

¥ Restaurant owned by P wholeased propety to F

¥ F managed busness as P's employee, but F started talking with D who convinced F to take over

thebusness and they would hdp him ge started
¥ Fterminaed hisrelationship with P
¥ Court deemed it an an interference of F'sK with P

Breach of Fidiciary Duty

¥ Elements of Breach of Fidudary Duty
o Theexistence of afidudary relationship
I Trudee/beneficiary
I Attorney/client
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I Directorg/officersto corp

I Agent/princpd

I Partner/patner

I Joint venturer/joint venture

o Itsbreach
Damage proximately caused by tha breach

April v. KTTV

w

|SSUE: Whether P has pleaded a cause of action for breach of fidudary duty of ajoint venture
¥ Joint venture: an undetaking by 2 or more personsjointly to carry outa single busness
enterprise for profit
¥ Theeements necessary for its creation are
o Jointinterest in acommon busness
o With an undestanding to share profits and losses
o Arightto joint control
¥ Ajoint venture continues until the purpose for which it was formed has been accomplished or it
is expressy extinguished
¥ HOLDING: Yes, 1¢ amendad complaint sufficiently alleged facts sufficient to suppot a cause
of actionfor breach of fidudary duty of ajoint venture. Theissue needsto bedeermined at
trial.

Defamation

Four Elements

(1) Defamatory Statment

(2) Of and Concerning the P

(3) Publication of Defamatory statement
(4) Damage to Ps Reputation
Defamatory Statement

¥ P mug persuadejury statement at issueis defamatory

¥ Unde CL statement mug hdd P upto scorn, ridicule, or contempt or Rest Bis defame if tends
to ham thereputation of anothe asto lower him in estimation of community or deter 3rd
personsfrom assodating or dealing w/him

¥ Defam statement is onethat hams thereputation by injury aperson@general character or
causgng persond disgrace

¥ Reasonable person std giving languayeits fair and natural meaning rejecting extreme interps

(1) Defamatory to Whom?
¥ Itisnotnecessary P show mog ppl woud have interpreted the statement in a defame fashion

enoughP shows a subgdantial and respectable minority would comprehend defame nature of the
communication
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(2) Statement Not Facially Defamatory BInducement and Innuendo

¥  Sometimes defamatory impact can only beundeastood by the addition of extrinsc info where P
needsto plead extra facts to make the statement defamatory (inducement) or to explain the
defame impact (innuendo)if notobvious

Of and Concerning the P

¥ P mug show defamatory communication was undestood as referring to her
¥ If Pcanshowthisitisirrelevant D did notintend to refer to P

(1) Group Defamation

¥ Defam communicationsdiscrediting behavior to unnamed members of agroup
¥ Inasmall groupeach of thepp could bring defamation action if reasonable reader could
bdieved if referred to any 1 individud of that group

(2) Corporate Ps

¥ Corpsand busness entities where communicationsdefames thar busness character (ex.
trugworthiness) or deters 3rd parties from dealing w/them

Publication and Republication

¥ P mug establish the defame communication was published
¥ Actually meansto simply reach a single 3rd party other than defamation P

Damages

¥ Psreputationinjury may be presumed permitting P to recover compensation w/o any proof
beyond defame naure of communication

¥ Genga damages b provide comp for emotiond trauma and ham suffered by Ps who rep was
ruined

¥ Whehea P hasto prove special damages dependson whether defame communicationis
consdered libd or dande

(1) The Libel/Slander Distinction

¥ Slande isan ora utterance (by sound)
¥ Libd isamore pemanent expression like awriting, phob, or statue (by sight)

(2) Slander and Slander Per Se

¥ P generally mug meet burden of pleading and proving special damages
¥ Specia Qlande pe seOPsometimes proved dueto extreme reputationd injury to P w/o proof
of specia damages
o Fourtraditiond dande per se categories permit presumed reputationd damages absent
specia damage
I (1) dandeouscommunicationsdirectly cal into question Ps compeence to
perform her job
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I (2) Statements claiming P has a current and bad disease like syphilis
I (3) Allegaionsof seriouscrimind misbehavior
I (4) Sexud miscondud regardless of gende

(3) Libel and Libel Per Quod

¥ Anylibd P may recover genera (presumed) damages

¥ Libd per se (libd onitsface) fromlibd pe quad (libd tha req extrinsgc evidence such as
induement or innuendo)

¥ Forlibd per quodbP mug show specia damages unlessfallsinto per se categories

Common Law Defenses

¥ Mog important CL defense - truth
(1) Consent of P

(2) Substantia Truth

¥ Defam cause of actionintended to permit Ps to vindicate rep harm caused by false
communicationsaboutP
If communicationwas true, no basis for defamation action
¥ D does not establish truth by showing literal truth of communication, but needsto showthe
truth of theundelying alegaion, notjug accuracy of it
¥  While D had to show accuracy and truth of the statement in issue Bdid not have to show the
literal truth of every aspect Dsubdantial truth is the test
o Ex.wheeD reports Pkilled 12 ppl when actudly killed 11 vs. where D reports P killed
12 ppl and actudly robbed 11 ppl, unlikely subgantial truth could befoundin thelatter

w

(3) Absolute Privileges

¥ Absplute privileges unde which D could escapeliability even if knew the statement was false
or published to hurt P@rep
o Gov proceedingsinvolving judicial, leg, and exec communications
o Also, comments made outside courtroomsimilarly privileged if closaly related to the
litigation, however, attorney@ comments abouta case to the media would likely not
o Communicationsby onespous to another and tv broadcasts of a candidae response
to another

(4) Qualified (conditional) Privileges

¥ Based onsodal utility of protection communicationsmadein connestion w/speaker® moral,
legd, or sodal obligaions
o EX.tonotsdf-inaiminae, 3rd party Bprospective employer asks aboutaformer
employee, employe has qudified privilegeto provideinfo
¥ 3rd paty mug need theinfo and be able to act onit, and mug berelevant

Constitutional Restraints

(1) STATUS OF Plaintiff

Page 40 of 52



¥ Public Officials bthose who are postioned to affect policy (e.g. police, notteacher)

o Actual Malice* BPublic officia mug showtha the! either knew tha the statement
was false or recklessy disregarded whether the communication was false by clear and
convindng evidence

o Requires morethan ! Gfailure to investigate or unreasonable condud

¥ Public Figures BAIll-Purpos/widdy known (e.g. Bill Gates; NOT sodalite, soviet spy, whistle
blower, prominent attorney)

o Limited Bvoluntarily injects themselves or is drawn into a particular controversy with a
limited rangeof ideas
Mug have actud malice but with *| ower standad of proof*

They assume therisk of some reputationd harm by involving themselvesin issues of
importance
¥ Private Persons Bdependson the Subject Matter; private or public #

(2) SUBJECT MATTER bpublic or private concern

¥ Private Concern Bcan recover more readily than public because actud injury is more evident;
Actud Malice not needed to recover (PD if private" & private subject matter)
¥ Public Concern BActud Malice needed to recover presumed damages or PD

Constitutional Limitations on Punitive Damages
Sate Farm v. Campbel

¥ HOLDING: Few awardsexceeding single-digit ration between PD and compensatory damages
will satisfy dueprocess
o Ratiosare notbinding, they are indructive
¥ RULE: 3 guidepodsforreview PD
o (1) Degree of reprehendbility of the defendant's miscondud
o (2) Dispaity between the actud/potential harm suffered and PD
o (3) Difference between the PD award and thecivil pendties authorized in comparable
cases

Invason of Privacy
Four torts for invasion of privacy
1. Intrusion (upon seclusion)

¥ Onewhointentiondly intrudes, physcally or othewise, uponsolitudeor secluson of another
or his private affairs or concerns subject to liability to the other for invasion of privacy, if
intrusonwould bedighty offendve to areasonale person
¥ Tort addresses acts of intrusonw/a V's zoneof privacy
o EX. placingamicin amatrimonial mattress (noreq for info to beobtained or
communication only if intrusonitself conditutes the interference)
¥ Shulman v. GroupW Produdions Inc. (On Scene Emergency Respong Documentary)

2. Publicity (Appropriation of name or picture and right of publicity)
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¥ Onewho appropriates to his own use or benefit thename or likeness of another is subject to
liability to other for invasion of his privacy
o EX. unauthorized endorsement of a produd, butnat to journds or booksabouta person
o Also, nottortiousto put pic of someoneon a magazine and write an article aboutthem
o Polydorosv. Twentieth Century Fox Film Corp. (Sandlot case)

3. Falselight (place P in false light before the public)

¥ Elements mug beestablished by PindudeD's
o (1) publicizing - communicate false facts to subgantial nunmber of ppl (greater req than
defamation)
o (2)fasefacts- indudesbutnotlimited to defamatory statements actionable unde
defamation, serioudy damagingto rep
tha areasonable person would object to, and
(3) in addition, acted with NYT malice (knowledgeof falsity or reckless disregard
toward thetruth)
¥ Overlapswith defamation, easier to evadethe special damages reqsfor dande etc, by labding
actionfaselightclam

4. Disclosur e (public disclosure of private facts)

¥ Elements
o (1) publicity of - D communicate private facts to a significant group of ppl
o (2) private facts
o (3) highly offengve to areasonable person which are
o (4) notof alegitimate public interest (tort not actionable when revelation of private
factsis of legit public interest)
¥ Thedisclosure of private fact privacy tort isunlike defamation, b/c makes communication of
truefacts subject to liability
o invasion of protected privacy isavalid basisfor liability even whereinfo disclosed is
accurate

Seduction

¥ Elements
o (1) Enticement, Persuasion, or Promise of Marriage
o (2) Femae mud bechaste at time of sedudion
o (3) Sexud intercourse as aresult of the enticement

Criminal Conver sation

¥ Elements
o (1) Anactud marriageto which Pisaparty
o (2) D had sexud intercourse w/ P's spouse
¥ Origindly this cause of action was only for husandssuing for someonehaving sexud
intercourse with thar wife. Gradudly made so that wife could as well.
¥ Ex. Thomasv. Siddiqui
o Abolished Tort of Crimind Convasationin MO
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Alienation of Affection

¥ Elements
o (1) D engaged in wrongul condud
o (2) Plog theaffection or conortium of hisgher spouse
o (3) Causa connection between D's condud and P'sloss

Misuse of legal process

1. Abus of process - RULE: theintentiond misuse of either acivil or crimind legd process for
an ulterior purpo<e resulting in damageto the™
1. Depostions subpoeas, and propaty attachments
2. Theuse can bewrondgul regardless of who ultimately winsthelitigation
3. $ hasthedifficult onusof proving an ulterior purpose

Malicious Prosecution - Criminal or Civil
Elements:

(1) Institution or continuation of a proceeding

¥ D mug beresponsble or at least suppotive

¥ e.g.Askinganother to bring or maintain the suit

¥ fasetestimonyisnotenough athoughit can beused as evidence tha the D had an imprope
pumpose

(2) Termination of the proceeding in favor of the Qprosecutor O

¥ Origind case mug be completed . )
¥ ISSUE: dropping the proceeding jud prior to an anticipated finding for the QorosecutedO

(3) Absence of probable cause BDP must prove that there was no reasonabl e basis for the prosecutor to believe the
prosecuted was guilty

(4) Improper purpose of the accuser Bonly critical when the accuser has not acted reasonably in presuming the accused
guilty or liable

(5) Damages suffered by the accused B Economic consequences, Emotional distress, Reputational injury, Punitive
damages if maliceis proven

¥ Hard to Win* = b/lc youmug have ajudgnent for the accused on the merits
o BUT SEE: if ameritless suit is brought aD is going to want to settle
¥ POLICY: donotwantto deter people from seeking legd redress with thefear that if they log
their case in court, they would have to compensate the vindicated D@ for thar expenses
o Reludant to address excessive litigation by imposng new litigaion as aremedy
¥ Sddche v. Western State Bank of Devils Lake DP picked up a hitchhiker. Hitchhiker gave "
$300check. P called to see if check was valid. Bank said it was. Police somehow gotinvolved.
o HOLDING: Bankisnotliable for maliciousprosecution because there was no evidence
tha thebank initiated crimind fraud investigation regarding " @ alleged fraud.
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I Scheicher didn®suethe police because they have immunity.

I Immunity of Public Officials DProsecutors, judges, other public officials; does
not precludemaliciousprosecution claims againg others who fabricate evidence
with theintent to stimulate wrongful prosecutions

1 Bank didn®have aduty to tell pdice" called

Matrix for Intrusion of Privacy Torts

¥ Intrugon
o Tohowmany people does it have to be published? N/A
o Statementistrueorfase? N/A
o Mug it behighly offendve? Yes
o Intent requirement? NEED
¥ Discloaure of private facts
o Tohowmany people mug it make? Public (significant number)
o Trueor Fase statements? True
o Highly offensve? Yes
o Intent? NEED
¥ FaselLight
o How many people? Public
o Trueor fase statements? False
o Highly offensve? Yes
o Intent? Need actud malice
¥ Defamation
o Tohowmany people? 1
o TrudFase? Fase
o Highly offensve? No
o Intent? Complicated
¥ Outrage(lIED)
o How many people? N/A
o TrugFase? N/A
o Highly offensve? Yes + (mug be extreme and outrageous
o Intent?Yes
¥ Rightof publicity (appropriation)
o How many people? Used commercialy
o TrugFase? Either
o Highly offensve? Yes
o Intent? None

Practical Perspectives, Theoretical Perspectives,
Alt. to Torts

Contents

¥ 1 Practica Perspectives
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¥
¥

2 Theoretical Perspectives
3 Alternaivesto Torts
o 3.1 Worker@ Compensation

Practical Perspectives

PwbdPE

View of apeasond-injury lawyer
View of apublc-interest lawyer
View of acorporate-defense lawyer
Settlement dynamics

Theor etical Perspectives

1.

¥

w

PwbdPE

Basic theoretical concepts of jurisprudence

Jurisprudence - Meansthe process and system of court adjudication, but can a'so mean legd
philosophy.
Natural Law - thetheory tha law isinheent in naure. Before humans came alongthere was
law.
Andytical Jurisprudence - talking aboutthe philosophy of wha law is

o Legd Realism (Oliver Wenddl Holmes Jr.) - laws are made by humansand they are

subject to weaknesses and frailties

Normative Jurisprudence - wha law oughtto be

Law-and-econorrics andysis
Sodological perspectives
Feminist critique

Critical race theory

Alternativesto Torts

Worker @ Compensation

¥

K K

historicaly tort law madeit difficult for employeesto recover from their employersfor injuries
suffered in thework place. In additionn they had to show tha they didn't assume therisk or
contribute to the nggligence. States have now enacted workers comp regimes that make it
easier for workersto recover.
Can now recove regardless of whether the employer was negligent.
Causation: hasto occur during the course of employment.
Benefits: workers comp benefits indudepayment of medical billsfor theinjury and disability
bendits, which are usudly calculated as a fraction of log wages.
Funding: employers can eithe pay premiums into aworkers comp insurance fundor they can
choos to self-inqure.
Workers Comp Trade-Off: involves atrade-off for workers and employers

o For Workers: alowsrecovey regardless of employer negligence. Since you don'thave

to prove nggligence, you can recover for nortnegligent injuries tha thetort system
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would never provide Disadvantage recovery islimited to 2/3 of log wages. Also,
permanent disabilities are subject to maximum benefit caps

o For employes. limitsther liability, shieldingthem fromlargerecoveriesin lawsuits.
They mud pay regular premiums to the state's workers comp fund. Disadvantageis tha
even where employees suffer zero injuries, the company will still be required to pay
minimum premiums.

Requirementsfor Obtaining Benefits (Elements) A claim for workers' comp is subject to a4-prong test. For an emplyee
to obtain benefits, there must be:

(1) Persona injury

(2) Resulting from an accident

(3) That occurs during the course of employment
(4) And arises out of employment

Personal injury: while most inuries are compensable, the "personal injury” requirement becomes an issue when the injury
involved includes a component of mental illness.

¥ Physical-physical: where both the cause and the effect are physcal, the ham will be
congdered a persond injury

¥ Italic textPhysca-Mental: Where the cause is phydcal and theeffect isphyscal and mental,
mog states will consder the conditionto bean injury.

¥ Mental-Physical: if the causeis mental, and the effect is physcal, mog courts will consder the
physcal injury to beacompensable injury

¥ Mental-Mental: Where both the cause and the effect are mental, and there is no accompanying
physca cause or effect, theinjury requirement is notusudly met.

Resulting from an accident: "Accident" may be defined as a sudden, unexpected occurrence that happens in a particular
place at a particular time. Some places use this to excluse conditions that develop over along period of time (ex. asbestos-
linked cancer).

Course of employment: an injury must arise during the course of employment

¥ Recreational activities: employer spon®red recreationd activities may or may na be covered
o The"reasonable expectancy” test: if the employee was expected to beinvolved in the
recreationd activity, then theactivity is covered
o Subjective/Objective components mug be met: for the activity to be covered, it mug be
the case tha reasonable employees would bdieve tha they were expected to participae
in theactivity (objective)and tha the employeein this case actudly thought
participation was expected (subjective
o Factsrelevant to finding of "reasoneble expectancy™ indude
I Encouragement or pressure from the employe
I Involvement by theemployer in the activity
I Ben€fit to theemploye (e.g., "team-building”)
¥ Horseplay: Any horseplay activities in the workplace are usudly covered.
o The"aggressor defense": while bysandeasinjured by horseplay are amog always
covered, theemployer may show tha the personinjured in thehorseplay was a
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perparator of thecondud. A perpatrator can be conddered to have temporarily
"abandonal employment,” making the condud indigible for workers comp coverage
because this would mean it didn'tarise "during the course of employment.”
I Bystande: some courts declineto recognize a difference between participants
and bygandad, findng tha if the horseplay is anatural byprodud of a stressful
work enviro, all workers are covered.

¥ Commuting and Travel

O

The"coming-and-going" rule: injuries sugained while commnuting are not covered.
The"coming-and-going" rule holdstha injuries sustained while coming and going from
work do not arise during the course of employment. Coverage beginswhen theworker
enterstheemploye's propaty.

Exceptions Not applicable in several circumstances:

I Necessary passages and non@ntiguousspaces:. if employees mug travel a
certain stretch of land in order to get to work, the employee may be awarded
comp for accidents occurring in tha land. An exceptiond damger posed by
travelling that space will increase thelikelihoodof coverage

I Specia hazardsnear employer propeaty: while jurisdictionsvary, courts may
award comp for injuries caused because employees are exposd to hazardous
conditionson public spaces near the employe's property.

I Returning to work: When an employee mug make a special trip from home
during off-duty hours (ex. coming back to lock thedoor), injuries sugained in
trangt are usudly covered.

I Travel onemployer-owned conveyances: if the employer provides buses or
other vehicles for commuting employees, injuries are usudly covered.

I Vehiclerequired at work: if theemployee drives avehicle to work because the
vehicle isrequired during working hoursto carry out certain work-related tasks,
thecommute isusudly covered.

Travel for work: if employee travels for work, comp is always available for injuries
dudiined during the performance of work-related tasks. Increasingly, courts are
awarding comp for injuries sugained while dressing, eating, and bathing during thetime
in which theworker staysin hatel accommodaions (since they are essential for related
travel).

I Note: activities undetaken onbusnesstripsthat are exclusvely pesond are
not covered.

Arising Out of Employment: this deals with causation. Whether or not certain injury must be compensated depends on the
category or risk it falls under

¥ Typesofrisk: there are 3 categories of risk. Themajority fall into occupaiond or persond

o
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Occupaiond Risks (aka employment risks). Are thoe that are directly related to thejob
at hand. (Ex. machine breaks and employer gets hurt). Theseare ALWAYS
compensable.

Persond Risks: succumbing to a heart attack caused by arteriosclerods while at work
would not be covered, b/c therisk of suffering such a heart attack, caused by poor
nutrition, lack of exercise and genetic propensty, has nothing to dowith work. These
are NEVER compensable.

Neutral Risks: those tha aren't clearly occupaiond or pesond. Only onetha requires
further andysis.



I Proximate-cause dodrine (borowed fromtort law). To satisfy this, theworker
mug provethereis an unbroken chan of causation, w/outintervening causes,
which linksan employer action to aforeseeable harm for theworker.

I Peculiar-risk dodrine therisk mug be"peculiar" to the workplace and not
present for membe's of thegenera public. Mog courts have abandonel this
dodrine

I Increased-risk dodrine demandsonly tha therisk mug be greater than tha
bome by members of thegeneral public. B/c people tha have to proveduring
thar job woud have a hard time meeting this test, statutes commonly specify
tha injuries sugained while travelling in the course of employment will be
covered.

I Actud-risk dodrine Aslongastherisk isonethat actudly accompanies
employment, theresultant injury will be compensated regardless of whether
workers have a highe chance for beng injured in this particular way than the
gened public does.

I Pogtiond-risk dodrine Any injury which woud not have been sugained but
for thefact tha the employee was in a certain place at a certain time because of
his employment is covered.

Arising-Out-of-Employment and Cour se-of-Employment consider ed together: Some courts hold that a strong case for
arising-out-of-employment will offset aweak showing for the course-of-employment requirement.

Typology of Benefits

¥

¥

2 basic types of bendfits. the provision of medical and rehabilitation case, and the payment of
cash to compensate for log-earningscapacity.

Medical and Rehabilitation Care Benefits - will typically pay for al medica care. However, if
they appear to never be able to go pay to pre-injury hedlth, they will stop benefits so person can
receive disability benefits

Will usudly be given cash to compensate. Bendfits may be disbursed unde 5 statuses:

Temporary Partial Disability - workers who temporarily suffer reduced earningsmay bepad a
fraction of ther log wages.

Temporary Total Disability - where worker can't work at all for alimited time, payments will
be equd to some percentage of wages.

Permament Partial Disability - aworker who can work, but has a permanent condition that will
reduce earningscapecity, may receive permanent partia disability payments. Comein 2
varieties:

1. Scheduled - usng a scheduled-ben€fit scheme, disabled workers receive a set amountof
money for ther log limb or injury, withoutregard to ther actud redudionin earnings
capcity.

2. Unscheduled - Some injuries are not compensated according to a schedule or chart, but
are calculated accoring to the circumstances of theindividud case.

Permanent Total Disability - applies to workers who will never be able to work again, evenin a
patial capacity. Usudly based onlog earningscapeacity

Death - when aworker iskilled throughawork-related accident, workers comp may provide
desth ben€fits to the dependents of the worker.

Exclusivity/Preclusion
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¥ Gengadl rule - workers comp isintendal to be theexclusve meansof recover for aworker
agang theemployer, so it precludes the possibility pf tort suits agang employers.
¥ Exceptions

1. Intentiond Wrongs- if theemploye intentiondly injured the employee, then atort suit may go
forward

1. Genuineintentiond wrongs- if theinjury isthre result of a genuineintentiond wrong,
there isno tort immunity. In some coutts, if the employer created a conditionin which
the employer knew or should have known that there was a subdantial certainty that
injury would result, then thewrongis consdered intentional .

2. Reckless or wanton acts - in some coutts, reckless or wanton beh by an employer is not
covered by workers comp, so tort suit may go forward.

3. Fraudulent concealment - Where a company dodor discovers an employeesilless, but
doesn't inform theemployee, atheory of fraudulent concealment may alow asuit for
theworsening of the condition caused by dday in treatment

2. Dud Capacity - in some states, an employee may sueif sheisinjured when the employer acts
in anonremploye capecity.

3. 3rd paty Ds- employees may beable to sue paties other than theemployer (contractors, other
employess, etc.).

1. 3rd paty Ps- jug asworkers are barred from bringing suit, their spous or children are
also.

4. Fedea Causes of action - if employee isauthorized to sueunde afedera statute, the suit may
go forward.

¥ Precludion w/outrecovery - in some jurisdictions it is possible for atort suit to be precluded
even when workers comp is notawarded. Thisis b/c thetort-precluson works separately from
the scheme tha determines whether comp will beawarded. Thus an injury arisingout of andin
the course of employment will trigge the preclusve aspect of aworkers comp statute. If the
injury isunaccompanied by an indugrial liability, it will notbe compensable by disability
benefits.

The Occupational Safety and Health Act (OSHA)

¥ Was created to regulate workplace safety and health. It prohibits dangerouscondiionsin
gened in theworkplace and regulates in detail what employers in specific indudries must do
to safeguard workers from varioushazards

¥ OSHA creates an ex ante regime for dealing with injuries in theworkplace. This meansthat is
works before theinjury, seeking to prevent injuries for happening. This contrasts workers
comp, which are ex pog regimes, meaning that they come into play after theinjury or disease
has occurred.

¥ OSHA does not providefor a private right of action. Ingead, actionsunde OSHA mug be
broughtby the secretary of labor and the OSHA administration. While workers can complain to
OSHA aboutviolations employees cannotthemselves suether employer.

¥ OSHA appliesto al employesin abusness affecting interstate commerce. Government
agendes and variousindugries with specific, aternaive regulatory schemes are not covered
unde OSHA. States may optout of OSHA and create their own approved aternaive.

General-Duty Clause
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¥ Section5(a) of OSHA isthegenea duty clause. It states, "Each employer shdl furnish to each
of his employees employment and a place of employment which are free from recognized
hazardstha are causngor are likely to cause death or seriousphysca harm to his employees.”

¥ Totakeactionagang an employer under thegenaa duty clause, OSHA mug showthat the
hazard was both preventable and recognized.

Recognized

¥ The"recognized" requirement is similar to an intent requirement. Thehazard is consdered
"recognized if it meets either subjective or objective tests.

o Objectively recognized - A hazard tha is recognized by theindugry as awhile will be
congdered recognized. Thus employers tha are ignorant of workplace hazards may be
liable for them if such hazardsare generally known to professiondsin theindugry.

o Subjectively recognized - A hazard that is recognized by the employer can establish
employer liability even if theindugry is genealy ignomant of such adange.

o Accidents not recognized - because the statute discysses hazardsthat are "likely" to
cause injury, an accident isnot required before an employer will incur theduty to
correct the hazard. However, the occurrence of an accident may make the hazard
recognized if thehazard was previoudy undiscovered.

Feasibly Preventable

¥ Althoughthe statute does not use the word "preventable," thelaw has been interpreted to
permit indudria practices tha produe hazardstha are notfeasibly preventable.
o Feasible - Remedia measures may be unfeasible because of terrific cog or
technological unundnes.
o Effective - to make the hazard preventable, the proposed safeguard mug be
demondrably effective.

Specific Standards are a Defense

¥ If thereisagpecific OSHA standad on pontfor a paticular situaion, the employer may
assume tha meeting that specific ssandard will also satisfy the general-duty clause. If charged
with agenera-duty violation, an employe may raise this argument as a defense.
o Exception: Standad Known to be Deficient - if theemployer, however, knew that the
specific OSHA standad was not stringent enoughto prevent arecognized hazard, the
defense will fail.

Promulgation of Sandards

¥ TheOSHA law grantsthe secretary of laborthe power to promulgate rules, called "standads”
setting specific requirements for workplace safety and health. There are 3 ways these rules may
have been enacted:

1. "Interim Standads' Unde 6(a) - For 2 years after the enactment of OSHA, the secretary of
labor adopted rules tha were amatter of naiond consgenaus. This allowed for rapid adopion of
rules. Since then, any new rules or changes to existing ones mug be promulgated through6(b)
or 6(c).

2. "New Standads' Unde 6(b)
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3.

1. Procedural Requirements - 6(b) sets forth a complex process tha mug be undeataken to
adopta new standad. This process requires a period of publc review and mandaes
public hearingswith regard to objections

2. Subdantive Requirements - Sets subgantive limits on rulemaking.

1. Significant risk/ section 3(8)/The Benzene Case - in order to promulgae new
rules unde 6(b), the secretary mus meet the burden of provingtha thereisa
significant risk of amaterial health imparment for which the proposd standard
isreasonably necessary and appropriate.

2. Feadsbility andysig/ section 6(b)(5)/The Cotton-Dug Case - W/ regard to rules
dealing w/ toxic materials or hamful physcal agents, the secretary mugt
promulgae therules which mog assures "to the extent feasible...tha no
employee will suffer material imparment of health." In the Cotton-Dug Case,
the Supreme Court rejected theargument that OSHA should show tha the new
standadsare judified by acog-bendit andysis. Ingead, the proposd standad
mug betechnologically and economically feasible. Note: thefeasibility andysis
only appliesto "health" regulatio, and notto "safety” regulation.

1. Technologically feasible - the method of eliminaing the hazard mug be
technologically possible; tha is, amerely hypoheical solution does not
meet thefeasibility requirement.

2. Economicaly feasible - to beecononically feasible, a solution mug not
be so expensve tha it would force mog of theinjudry into bankruptcy.
On the other hand, the dimination of a hazard might still befeasible
even if it is prohibitively expensve to some firms.

"Emergency Temporary Standads' Undea 6(c)

1. Procedural Requirement - anew rule promulgated unde 6(c) is effective immediately
uponits publicationin the Federal Register. Theruleis effective for only 6 months
after which it mug bereplaced by a 6(b) permanent rule.

2. Subdantive Requirements - section 6(c) rules mug meet a 2-prongsubdantive test. The
secretary may only promulgae arule he/shefindsis necessary to protect workers from
a"grave danga™ created by new hazardsot toxic or harmful subgances. The grave-
dange prong has been interpreted to require afinding of certainty of impending harm,
butto require "more than some possibility."

Enforcement

¥

Ingpectionsof work sites by OSHA officia's may be triggered by accidents at the work place,
by employee complaints, or as pat of a program of randomingections While employers may
require awarrant for theingpection, there is no requirement for OSHA officials to show
probable cause to obtain awarrant.

Upontherecommendaion of an ingoector, an OSHA official may calculate fines, prescribe
abaement for hazardouscondition, and issuea citation.

Theemploye may contest thefine and abaement w/ atimely filing to the Occupaiond Safety
and Health Review Commission (OSHRC). After hearing from the employer and OSHA, and
administrative law judgerendeasjudgnent.

Either theemploye or OSHA may appeal an adverse ruling to the U.S. Court of Appesals for
theapplicable circuit.

While OSHA rules are promulgated and enforced by the secretary throughthe OSHA
adminigtration, the act does have implicationsfor individud employees.
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o No privateright of action- Remember tha OSHA does not create a private right of
action.

o Employee Complaints - Employees can complain to OSHA, eithe individudly or
throughthdr union, and request tha OSHA make ingectionsand/or initiate legd
action.

Protection from retaliation against employees - Section 11(c) of OSHA prohibits employers from firing or otherwise
retaliating against employees for actions taken in regard to workplace safety and health issues, including

1. Complainingto OSHA

2. Refusngto perform work that theemployee reasonably bdieves, in goodfaith, to present the
dange of death or seriousinjury.

3. Takingother actionsw/ regard to health and safety onthejob.

¥ Likeall other provisonsof OSHA, 11(c) does notcreate a private right of action. Therefore,
employees who are thevictims of alleged retalitaion can request OSHA to take action of ther
behdf, butcannotsueunde OSHA.

The Employee-Misconduct Defense

¥ Wherethedangeaouscondition givingrise to theviolation was created by employees and was
not reasonably preventable by the employer, the employer may assert the employee-miscondud
defense.
¥ To assert the employee-miscondud defense, the employer mug meet a 4-part test (Jensen
Congruction Co.)
o Theemploye has attempted to discover unknown violations
o Theserules have been adequaely communicated to workers
o Theemploye has attempted to discover unknown violations
o Theemploye has corrected violationswhen they have been discovered
¥  Whilethe4-pat test focuses more onthe employer's overall safety program, courts also
scrutinize theviolationitself. Thus courts also look to whether theviolation at issuewas
isolated, caused by an employee, unknown to the employer, and contrary to theemployer's
ingructionsand uniformly enforced workplace rules.

No-fault insuranceregimes
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